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CLANCY AnD OTHERS v. DICKEY Anp Orners.—From Orange. 


1. A was appointed by the county court of Orange guardian to a minor, 


and gave bond payable to three of the justices by name, “and the rest 
of the justices of the court of pleas and quarter sessions for the county 
of Orange.” In a suit on this bond, brought in the name of the three 
justices who were named as obligees, it was Held, that the nonjoinder 
of the other obligees as plaintiffs would be fatal on demurrer, on mo- 
tion in arrest, or in error, if the defect appeared on the face of the 
proceedings; but as here it did not, it could be taken advantage of only 
by plea in abatement, or as ground of nonsuit on the trial upon the 
plea of non est factum. 


2. The father of the minor appointed his wife an executrix to his will which 


contained the following clauses: “It is my will and desire that my 
negroes should be kept together until my children arrive to full age or 
marry, and then to be divided between my beloved wife and children, 
share and share alike equally”; and “it is my will and desire that 
whenever any of my children arrives at full age or marries, that his or 
her share of my estate be delivered to him or her immediately.” The 
executrix took the slaves into her possession. A guardian was ap- 
pointed to the minor, who afterwards married the executrix while 
she had the slaves in her possession. The guardian removed from the 
State and carried the slaves with him, and in a suit brought for the 
benefit of the minor, against the sureties to the guardian bond, it 
was Held, that the guardian did not hold the slaves after his marriage 
as executor in right of his wife, but as guardian; and further, that 
the minor had, under the words of the will, a vested present interest 
in her share of the negroes. 


3. In debt on a guardian bond given in the penalty of £1,000, the damages 





were laid at £100, and the jury assessed the damages to more than £100. 
It was Held, that to the extent of the penalty of the bond, the obligee 
may recover damages for a breach of the condition, though the same 
judgment is entered on the verdict as before the statute 8 and 9 
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Will. iii, ch. 11, which is in force here, viz., to recover the debt and 
nominal damages for the detention of it and costs. The execution still 
issues for the amount of the judgment, but is indorsed to levy only the 
amount of the damages assessed for breach of the condition, together 
with the costs; it is not, therefore, of any moment what damages are 
laid in the declaration and writ, whether they are nominal or other- 
wise, provided the damages assessed by the jury do not exceed the 
amount of the penalty. 


(498)  Dewr brought by the plaintiffs against the defendants as the 

sureties of one James Dickey, who was appointed by the court 
of Oranar, at February Term, 1817, guardian of Nancy Shutt, the 
infant plaintiff in this case. The bond was made payable to Thomas 
Clancy, Thomas Whitted, and James Mebane, esquires, and the rest of 
the justices of the county court of pleas and quarter sessions for the 
county of Orange, in the sum of £1,000, to be paid to the said justices, 
or the survivors or survivor of them, their executors or administrators, 
in trust for the benefit of Nancy Shutt, and bore date 27 February, 
1817. 

The condition of the bond was that Dickey should faithfully execute 
his gardianship “by securing and improving the estate of the said 
Naney Shutt that should come into his possession, for the benefit of 
the said Nancy, until she should arrive at full age, or he be thereto 
sooner required, and that he should then render a true and plain account 
of his guardianship, on oath, before the justices of Orange County court, 
and deliver up, pay to, or possess the said Nancy of all such estate 

or estates as she ought to be possessed of; or to such other 
(499) person or persons as should be lawfully authorized to receive 
the same.” 

The pleadings admitted the execution of the bond, and on the trial 
the plaintiff proved that at May Term, 1818, of Orange court, Dickey 
made a return as guardian of Nancy Shutt, exhibiting her portion of 
the estate of her deceased father, by which he charged himself with 
$668.20, balance due her. Plaintiff further proved that Henry Shutt, 
father of Nancy, died possessed of a sufficient personal property, over 
and above his slaves, to entitle Naney to the sum returned by her 
guardian as her proportion of that part of the estate. Henry Shutt, 
at the time of his death, owned also several slaves, which, on 1 March, 
1819, were worth $2,600, and Nancy’s portion therein was worth $520. 
In February or March, 1819, Dickey, with his family, removed to 
Guilford County, and in a short time thereafter, he or some other 
person by his direction, carried the negroes beyond the limits of the 
State, and neither he nor they have ever returned. On the part of the 
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defendants it appeared that Henry Shutt died in 1811, leaving a last 
will and testament, which was admitted to probate May Term, 1811, 
at which time his widow, Elizabeth Shutt, qualified as executrix. The 
will, among other clauses, contained the following: “It is my will and 
desire that my negroes should be kept together until my children arrive 
to full age or marry, and then to be divided between my beloved wife 
and my children, share and share alike equally”; and “it is my will 
and desire that whenever any of my children arrives at full age or 
marries, that his or her share of my estate be delivered to him or her 
immediately.” It further appeared that the executrix sold the personal 
property of the estate except the slaves, as by the will she was directed 
to do if she thought it expedient, and she continued in the possession 
and use of the slaves until she married Dickey in 1817. There 

had been no guardian appointed for the infant plaintiff, Nancy, (500) 
or for any of Henry Shutt’s children, before the appointment of 
Dickey; and after his marriage with the executrix, and until the removal 
of the family from Orange, the negroes had remained in the use and 
service of Dickey. No other return had ever been made by Dickey as 
guardian but the one before referred to, and it did not appear that any 
division had ever been made of the negroes between the widow and 
children of Henry Shutt. After Dickey left the State he was removed 
from his guardianship by an order of Orange County court, and Thomas 
Claney was appointed guardian in his stead. The writ in the case 
was, “to answer Thomas Clancy, Thomas Whitted, and James Mebane, 
justices of the court of pleas and quarter sessions for the county of 
Orange, who sue to the use of Nancy Shutt, an infant, who sues by 
her next friend Thomas Clancy, of a plea that they render and pay to 
them the sum of £1,000, which they owe and detain from them, to their 
damage £100.” 

It was insisted below, on behalf of the defendants, that plaintiffs were 
not entitled to recover in this case, because the act of the Legislature 
requires that a guardian bond shall be made payable to the justice or 
justices present in court, and granting such guardianship, the survivors 
or survivor of them, their executors or administrators in trust, for the 
benefit of the child; and in this case the bond was made payable to 
Thomas Clancy, Thomas Whitted, and James Mebane, and the other 
justices of Orange County court; and, secondly, if the plaintiffs were 
entitled to recover at all, they could not recover for Nancy her propor- 
tion of the value of the slaves, because Dickey never received or held 
the negroes as guardian, but as executor in right of his wife, or as 
legatee under the will, and in either event defendants were not 
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(501) liable as security for his guardianship; and defendant’s counsel 

prayed the court so to instruct the jury; but the court refused, 
and charged the jury that the guardian bond bound James B. Dickey 
to take care of and deliver over to Nancy, on her attaining the age of 
21 years, or marriage, or to such person as by law should be entitled 
to receive the same, all such property of hers as should come to his 
possession. That if it was proved to their satisfaction that Dickey 
had been in possession of the negroes, and had removed them from 
the State, that it was such a possession as rendered him liable to account 
with his ward for them, and that consequently the defendants were 
liable to answer to the plaintiff in this action for such damages as they 
should believe she had sustained by their removal from the State. If 
they should be of opinion that their removal amounted to a total loss, 
they ought to give the plaintiff Nancy her share of their full value. 
The jury found for the plaintiff, and assessed damages to $1,568.73. 
New trial refused, judgment and appeal. 


Gaston for appellants. 
Ruffin for appellee. 


(511) Tayzor, C.J. This is a motion on the part of the defendants 

for a new trial on the ground of misdirection in the court, which 
is alleged to have occurred on one point, viz., in refusing to instruct 
the jury that the plaintiffs were not entitled to recover for the infant 
Nancy her proportion of the value of the negro slaves, because Dickey 
never received them as guardian, but as executor in right of his wife 
or as legatee. 

Another exception taken at the trial below was that the bond was 
made payable to the plaintiffs and the other justices of Orange County. 
whereas the act of 1762 requires a guardian bond to be made payable 
to the justices present in court, and granting such guardianship, the 
survivor or survivors of them, their executors or administrators, in 
trust for the benefit of the orphan. 

An exception was also taken on the argument in this Court that the 
damages assessed by the jury exceed those laid in the declaration or 

writ, which are only one hundred pounds, and that for this cause 
(512) the judgment should be reversed. 

1. The condition of the bond binds the guardian faithfully to 
execute his guardianship, by securing and improving the estate of the 
ward that shall come to his possession for her benefit, until she shall 
arrive at full age, or be sooner thereto required, and then render a true 
and plain aceount of his guardianship on oath, ete. I admit that this 
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condition ought to receive a natural and reasonable construction, and 
should not be strained beyond its genuine import for the purpose of 
charging the sureties. The foree of the argument on behalf of the 
defendants lies in this, that Dickey never was possessed of the negroes 
as guardian, but as executor in right of his wife; and although eloign- 
ing the property would have amounted to a breach of such condition 
if he had given bond as executor, yet it does not in his character of 
guardian. But by what evidence is the court to ascertain that he held 
the property as executor; for the testator does not direct his executors 
to keep the slaves, but only that “they shall be kept together.” Every 
one acting in a trust of this kind shall be presumed, prima facie, to 
have done his duty; and as the law requires an executor to deliver over 
the property at the end of two years after the death of the testator to 
such persons as the will authorizes to receive it. An executor who is 
also guardian to one of the orphans, having possession of the property 
at the end of eight years, must be intended to hold it in the latter 
character. It is not an answer to this to say that here the property 
could not be divided until one of the children came of age, and conse- 
quently could not be delivered over; for, as the negroes were to be kept 
together, they must necessarily be kept by some one person, and who 
so properly to take such a charge, in the silence of the will, as the 
guardian to one of the orphans, who is married to their mother? On 
the strict ground of right, too, this possession might be main- 

tained; the legatees were all tenants in common; any one had (513) 
as much right to the possession as another, and, having obtained 

it, could not be interrupted until the period arrived for dividing the 
property. As the testator appointed his wife one of the two executors 
of his will it was reasonable to expect that the negroes should be kept 
together by her as executrix so long as it was lawful to detain them in 
that character, viz., two years, and that after that period she would 
become guardian to the children, and keep them together as such till 
one of them came of age or married. The reason, then, is much 
stronger for considering Dickey’s possession as that of a guardian than 
an executor, and the condition of the bond is consequently broken if 
Naney Shutt, the orphan, had a vested legacy in her share. On this 
point the intention of the testator scarcely admits of a doubt. The 
negroes are to be kept together till one child arrives at 21 or marries, 
and then are to be divided between his wife and children. This must 
have been for the use and benefit of his wife and children in the mean- 
time, for they could be but little benefited by the other devises and 
bequests of the house, cattle, and horses, unless they had also servants 
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to take care of them. He considered the negroes as belonging to his 
wife and children immediately upon his death, though the particular 
share of each one was not to be ascertained until the period prescribed. 
This is also shown by another clause in the will. The second clause 
provides that the negroes shall be divided when his children come of 
age, but probably thinking that this mode of expression might postpone 
the division till they all arrived at age, while each one would require 
his or her share as he or she came of age or married, the testator adds 
another clause: that whenever one of his children arrives at full age 
or marries “that his or her share of my estate be divided to him or her 
immediately.” 
(514) In the preceding parts of the will he had given nothing to his 
children except the negroes and a share of the stock, if his wife 
should think proper to dispose of any; and it is to be inferred that in 
speaking of their share of his estate he principally and emphatically 
means his negroes. Taking the whole will together and considering 
that the only legatees in it were his wife and children, who were also 
residuary legatees, it admits of the same construction as if he had 
left the negroes to be kept together by his wife for the benefit of the 
family until one of his children should arrive at age or be married, 
when it was to be divided between them and his wife, thereby disan- 
nexing the time of division from the substance of the legacy. This 
would place the wife in the situation of a testamentary guardian for the 
children. Cro. Eliz., 252. A devise to trustees till A. shall have at- 
tained the age of 24, and when he shall attain that age to him in fee, 
gives him a vested interest, which will descend to his heirs though he 
die before 24. Doe v. Lea, 3 Term, 41. 
From the construction of the will and the authority of the cases I 
think that the orphan had a vested interest in her share of the negroes. 
2. In support of the second exception, it is urged that the other . 
justices of Orange to whom the bond is made payable ought to have 
joined in the suit, and authorities have been read to show that where 
there are several obligees, and one or more of them brings the action 
without averring in the declaration the death of the others, it is fatal. 
The rule is well established that in all cases of contract if it appear on 
the face of the pleadings that there are other obligees or parties to the 
contract who ought to be but are not joined in the action, it is fatal on 
demurrer or on motion in arrest of judgment or in error. 1 Bos. & 
Puller, 74. If the objection does not appear on the face of the plead- 
ings the defendant may avail himself of it, either by plea in abatement 
or as ground of nonsuit on the trial, upon the plea of geperal 
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issue. 1 Saund., 153, n. 1. Then the first question is, Does (515) 
this objection appear on the face of the pleadings? The writ 
is brought in the name of the justices to whom the bond was payable, 
without taking any notice of the others, whose names are not mentioned 
in the bond. The declaration must be presumed to follow the writ, 
and it therefore makes a profert of the bond as it is there described ; 
the defendant has not pleaded non est factum, but performance, and 
he consequently admits that he gave such a bond as is described in the 
declaration. And the jury were sworn to try the issue whether the 
defendants had performed the condition or paid the money demanded. 
Though profert be made of a deed, yet if oyer is not prayed the deed 
is not considered to be on the record; and if the defense be founded upon 
any objection to the form of the bond, and the defect do not appear 
upon the face of the declaration, oyer must be craved, and after setting 
forth the bond the defendant may demur. 2 Ld. Raymond, 1135; 
2 Saund., 60, n. 3; 366, n. 1. So in pleading payment or performance 
of the condition of a bond, the defendant should set forth the condition 
after craving oyer. 1 Saund., 317, n. 2; and the want of oyer in a 
plea of performance is fatal. 5 Cranche, 257. It was argued that the 
mode of declaring upon bonds with collateral conditions, in the form 
recommended by modern writers, spreads the bond on the record and 
obviates the necessity of praying oyer. 1 Saund., 51. But the form 
of declaring, as exhibited in the best precedents, shows that only the 
condition of the bond is set forth and the breaches thereof. 2 Chitty’s 
Plead., 163. It is perfectly clear, then, that this objection does not 
appear on the face of the record, and cannot therefore be availed of 
on demurrer, on motion in arrest of judgment or on error. The only 
other methods by which it could be taken advantage of were by plea 
in abatement, or as ground of nonsuit in the trial, upon the plea of 
non est factum, as a variance between the deed declared on and 
the one given in evidence. (516) 
3. Before the statutes 8 and 9, Wm. IIT., ch. 11, the plaintiffs 
recovered the penalty of the bond, and might take out execution for it 
without regard to the real damage sustained; but, since that statute, 
he niust assign his breaches, and the jury must assess damages for such 
as are proved to be broken. To the extent of the penalty the obligee 
may recover damages for a breach of the condition, though the same 
judgment is entered on the verdict as before the statute, viz., to recover 
the debt and nominal damages for the detention of it, and costs. The 
execution still issues for the amount of the judgment, but is indorsed 
to levy only the amount of the damages assessed for breach of the 
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condition, together with the costs. It cannot therefore be of any 
moment what damages are laid in the declaration and writ, whether 
they are nominal or otherwise, provided the damages assessed by the 
jury do not exceed the amount of the penalty. Here they are less than 
the penalty, and though the law is greatly beneficial to defendants it 
still considers the judgment as a security for the damages assessed. 
2 Wash., 143. 


Henperson, J. When an action is brought upon a deed, a profert 
of it is made, of course the deed remains in court until plea pleaded; 
it is then withdrawn, unless it be denied, and then it is left in the office 
for safe custody only. No vestige of the deed appears upon the record, 
but as the plaintiff has described it in his declaration, if for any pur- 
pose, either to show a variance between the deed, as described in the 
declaration, and the one offered under profert, or of availing the de- 
fendant of any matter contained in the deed, the party must crave 
oyer. It is then spread upon the record, and the defendant may demur 
for variance or take hold of any other matter contained in the deed 

for his defense; but, should he omit to crave oyer, he takes the 
(517) deed to be as stated in the plaintiff’s declaration. There being 

no declaration in this case it is presumed that it is conformable 
to the writ, and if so, the bond is taken agreeably to law. In this ease, 
strictly speaking, if the declaration should be according to ancient form, 
that is, upon the penalty only, the defendant having omitted to crave 
oyer of the condition, the plea of covenants performed or conditions 
performed is a nullity or no answer to the plaintiff’s demand; it not 
appearing to the court that there was any condition to the bund or any 
covenants to be performed. But, perhaps, it is the fairer way to 
consider the declaration as setting forth both the penalty and condition, 
and as assigning breaches of the condition, vet, as oyer, neither of the 
one or the other has been craved, we must take the bond and condition 
as stated in the declaration; avd, as we have before said, that it is 
presumed to be conformable to the writ, and in this view of the case 


the result will be the same. 

The general issue not being pleaded in this ease the plaintiffs were 
not compelled to produce the bond upon the trial, and if the defendants 
failed to support their pleas by evidence, a verdict would have been 
found for the plaintiff, and judgment rendered thereon without the 
court ever having had an opportunity of comparing the deed sued on 
with the declaration, and thereby perceiving the variance, if there be 


one, 
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It follows from this that as the obligees named in the writ are those 
prescribed by the act of 1762, tc whom such bonds are directed to be 
made payable, and we cannot perceive from the record that there are 
others, the judgment is not therefore on this account erroneous. 

It is objected on the merits of the cause that the condition of this 
bond has not been violated. The parties agree in the words of the 
condition; they are: “That whereas, the said Dickey has been appointed 
guardian to the minor named in the condition, now if the said Dickey 
shall well and truly perform his office of guardian by securing 
and improving the estate of his ward, which shall come to his (518) 
possession, then,” ete. The defendants, who are Dickey’s secur- 
ities only, allege that the slaves never came to his possession as guard- 
ian, the interest of the ward, as they allege, being future and contingent, 
and not vested. This, although it would not be a defense for Dickey 
himself, when brought to an account, nor for the securities had the 
guardian bond been drawn as it ought to have been, for it is his duty 
to guard the interest of his ward, whether vested or contingent; yet, 
as the securities are no further bound than by their contract, and that 
only binds them that Dickey shall discharge his duty as guardian by 
improving end securing the estate of his ward, which shall come to his 
possession, it becomes necessary to examine whether the slaves in ques- 
tion ever came to his possession; and this depends upon the true con- 
struction of Shutt’s will. By the third clause of the will, the testator 
directs that his negroes shall be kept together until his children arrive 
at full age or marry, and then to be divided between his wife and 
children. Another clause of the will directs that whenever one of his 
children arrives at full age or marries, that his or her share of the 
estate be delivered to him or her immediately. These two clauses taken 
together, convey a vested and not barely a future or contingent interest. 
There is no disposition of them in the meantime to any other person. 
The right of the executors to the undisposed property of their testator 
is, by our law, taken from them, and it cannot therefore be said that 
the executors were entitled until the time of the division arrived; 
therefore, after the trusts of the will were performed by the executors, 
and making the division was not one of those trusts, the children could 
have compelled them to have assented to their legacies, although they 
could not have compelled a division among themselves until the period 
arrived prescribed for that purpose in their father’s will. Inde- 
pendent of this, I think it was a present gift to be immediately (519) 
enjoyed by them, and the division postponed to prevent in- 
equality in the shares of the children when they were about to enter 
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into life, or for some other motive which the testator deemed a suffi- 
cient one. That Dickey, having the negroes in his possession as execu- 
tor in right of his wife, after the time allowed by law for the perform- 
ance of the trusts.of the will, by being appointed guardian to the child, 
he ipso facto became possessed of the slaves in his capacity of guardian. 

As to the excessiveness of the damages, I think that question was 
fairly left to the jury whether it was a total or a partial loss. As to 
the damages being greater than those which were laid in the writ, I 
think there is no error for the reasons assigned by my brothers. The 
statute 8 and 9, Wm. III., does not require that there should be an 
alteration in laying the damages, for at law by a breach of the condition 
the penalty becomes the debt; the damages demanded in the writ are 
merely nominal; the damages found for the breaches of the condition 
are only directory as to the sum to be raised by the execution and a 
substitution for the penalty of the bond, and therefore it is said they 
cannot exeeed it. And I consider the precedents relied on in 2 Chitty’s 
Pleadings to be merely matter of advice for greater certainty. No 
adjudged case has been produced to support the objection, and I am 
confident the cases are the other way. 

Per Curiam. No error. 


Cited: Harrison v. Ward, 14 N. C., 418; Clancy v. Carrington, tb., 
530; Hathaway v. Leary, 55 N. C., 266; DeVane v. Larkins, 56 N. C., 
380; Harris v. Harrison, 78 N. C., 213; Ruffin v. Harrison, 81 N. C., 
216. 








(520) 
DAVIDSON v. BEARD.—From Rowan. 


1. A mortgaged certain slaves to B and retained possession of them. After 
the execution of the mortgage A contracted a debt with C, who sued 
him, recovered judgment, and had his execution levied on the slaves 
in A’s possession. C at the time the debt to him was contracted had no 
knowledge of the mortgage, but at the time of the levy both C and 
the sheriff knew of the existence of the mortgage. At the time of the 
levy the mortgage had not been proved and recorded. In an action by 
B against the sheriff it was Held, that the mortgage had efficacy from 
the time of registration only, and that C’s execution, binding the 
property from its teste, had priority over the mortgage. 


2. An ordinary deed for the conveyance of land passes no title until duly 
registered within a prescribed time, and when so registered, it relates 
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back to its date and passes title therefrom; but a mortgaged deed, not 
registered within time, when registered operates from the time of 
registration only, and has no relation back to its date. 


3. A subsequent purchaser is viewed, under the registry acts, as a subse- 
quent mortgagee, and so is any other subsequent encumbrancer. 


Trespass vi et armis, for taking certain negro slaves. The facts 
were as follows: George McCulloch being indebted to the Bank of 
New Bern, the plaintiff became his surety, and to indemnify him from 
loss McCulloch executed to him a mortgage deed for the slaves in ques- 
tion; this deed bore date 29 May, 1818. McCulloch lived in Rowan 
and the plaintiff in Mecklenburg, about thirty miles distant from him. 
The mortgage was a bona fide transaction. McCulloch remained in 
possession of the slaves, and after the execution of the mortgage 
aforesaid, contracted a debt with William and Jesse Hargrave, who 
sued him and recovered judgment, and sued out their execution, which 
was delivered to the defendant, the sheriff of Rowan County. The 
slaves were taken possession of by the plaintiff, claiming them under 
his mortgage before the issuing, but after the teste of the execution; 
and MeCulloch at this time had failed to comply with the rules, 
regulations, and conditions of the bank, and a loss and damage (521) 
had actually been sustained by the plaintiff, in consequence of 
his being surety for McCulloch. The defendant levied the execution on 
the slaves in the plaintiff’s possession by directions of W. and J. 
Hargrave, who, as well as the defendant, had notice of the mortgage 
at the time of the levy; but the Hargraves had no notice of this mort- 
gage when their debt was contracted. The levy was made on 15 May, 
1821, at which time the mortgage had not been proved and recorded. 
And whether the slaves were liable to be thus taken in execution, the 
mortgage deed not having been registered, but the debt to the bank 
still remaining unpaid, was the question submitted to the court. Ver- 
dict and judgment were rendered below for the plaintiff, and defendant 


appealed. 


Harr, J. By Laws 1715, ch. 7, sec. 7, it is required that all mort- 
gages of lands, negroes, goods, and chattels, which shall be first regis- 
tered, shall be held to be the first mortgage, unless a prior mortgage 
shall be first registered within fifty days after its date. 

It was held, Cowan v. Green, ante, 384, that an unregistered mort- 
gage should yield to a bill of sale, which had been registered in due 
time, the mortgage not having been registered until nearly two years 
after its date. In this case the mortgage to the plaintiff was made in 
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May, 1818, and was not registered on 15 May, 1821, when the execu- 
tions in question ‘were levied three years after its date. 

Although the section of the act just cited declares that when mort- 
gages are registered in due time they shall be good as against other 
mortgages, there can be no doubt but they would be good also against 
other conveyances of the same property, afterwards made, or against 
liens subsequently acquired; but when they are not registered in 

due time as the act requires, they must give way to rights and 
(522) liens acquired up to the time at least when they shall be regis- 
tered. 

It would not do to put a construction on the act, so as to give a 
preference to unregistered mortgages at any indefinite period of time. 
There is a greater necessity for the registration of mortgages than 
absolute bills of sale; because in the former case property mortgaged 
most commonly remains in the possession of the mortgagor; in the 
latter, it is generally delivered to the purchaser. 

I therefore think that the rule for a new trial should be made abso- 
lute. 


Henperson, J. By the registry act it is enacted that no conveyance 
or bill of sale for land other than mortgages shall be good and available 
in law unless the same be registered within twelve months. By sec- 
tion 7 of the same act it is enacted that every mortgage of lands, tene- 
ments, goods, or chattels, which shall be first registered, shall be taken 
and held to be the first mortgage, any former or other mortgage not 
before registered notwithstanding, unless such prior mortgage be regis- 
tered within fifty days after the date. And the subsequent acts of the 
Legislature giving further time for the registration of deeds and mesne 
conveyances, apply not to mortgages; they were left under the sole 
operation of the act of 1715, until the passage of the act of 1820, which 
does not affect this case. The totally different phraseology used in the 
two sections of the act, requires that a different construction should be 
put upon them. Deeds for the conveyance of lands that is, not mort- 
gages, pass no title until duly registered within a prescribed time, 
but when so registered they relate back to their date and pass title 
therefrom; but in regard to mortgages nothing is said as to their 
inefficiency unless registered within a prescribed time only, that is, a 
registered mortgage shall be held the first mortgage unless a prior 

mortgage shall be registered within fifty days of its date. And 
(523) in Cowan v. Green, ante, 384, a subsequent purchaser is viewed 
as a subsequent mortgagee, and so may, I think, any other 
subsequent encumbrancer. A mortgage, therefore, not registered within 
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fifty days of its date has no relation back at all, yet it operates from 
its registration; there being no law saying unless registered within 
a particular time it shall pass no title, as there is in the case of abso- 
lute deeds. An unregistered mortgage, therefore, the fifty days having 
expired, may be considered as a mortgage without date, having efficacy 
from its registration only, and I think registration gives it efficacy 
from that period, not because I can find any act of the Legislature ex- 
pressly authorizing such mortgages to be registered, but because there is 
no act prohibiting it. And section 7 of the act before mtntioned speaks 
of their registration within fifty days of their date, and of course gives 
to them when so registered relation to that period, and principally 
because the words of the act are that the first registered mortgage shall 
be deemed the first mortgage; which clearly implies that the first exe- 
cuted mortgage was not then registered, for if it had been the second 
mortgage could not have been the first registered mortgage; both of 
which requisites to wit, that the first mortgage should not have been 
registered within fifty days, and that the latter should be the first regis- 
tered mortgage, must concur, otherwise the preference was not accorded 
to it. It is plain from this that the Legislature contemplated the 
registration of mortgages after the fifty days had expired, and gave to 
them a priority over mortgages then unregistered, unless such unregis- 
tered mortgage should itself be registered within fifty days; for there 
it is admitted that the spirit of the act would give a priority to the 
second mortgage from the time of its date. 

The creditor Hargrave, having reduced his demand to a judgment 
and taken out execution, which bound the property of McCulloch from 
its teste (Green v. Johnson, ante, 309), nay more, having de- 
livered it to the sheriff, became an encumbrancer within the (524) 
principle held in Cowan v. Green, ante, 384, and the mortgage 
to Davidson, being. at that time unregistered, and if registered after- 
wards, operating only from its registration, must be postponed to 
Hargrave’s prior lien. The sheriff was therefore justifiable in seizing 
the property to satisfy Hargrave’s debt. The rule for a new trial 
must. be made absolute. — . 


Tayxor, C. J., concurs. 
Prr Curram. New trial. 


There was another case before the Court, between the same parties, 
which resembled the first in all respects except that Cowan, the plaintiff 
in the execution, had credited McCulloch before the execution of the 
mortgage. 
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Haut, J. The difference between this case and the former is, I con- 
ceive, an unimportant one, and the opinion which I have already de- 
livered is applicable to the present case. 


Henperson, J. This case is in all respects analogous to the other 
vase between the same parties decided at this term. The circumstance 
of Cowan’s being a creditor before the mortgage was executed places 
him in no better situation than Hargrave, who became a creditor after- 
wards. Both of them, by reducing their demands to judgments and 
taking out execution thereon, the teste of which overreached all trans- 
fers made by McCulloch, and Davidson’s mortgage not being registered, 
must be viewed as a transfer acquiring validity from registration only ; 
it having no relation back, not being registered within fifty days of its 
date, gives to each of their claims a preference over his mortgage. 


Taytor, C. J., concurred. 
Per Curran. New trial. 


Cited: Tate v. Brittain, 10 N. C., 56; Cowan v. Davidson, 13 N. C., 
534; Hargrave v. Davidson, ib., 535. 








YANCEY v. LITTLEJOHN. 


1. A demand of the maker of a note, and notice of nonpayment given to the 
indorser within reasonable time, is necessary to charge the indorser; 
what is reasonable time must depend on circumstances. Four months, 
when the parties all resided in the same village, is unreasonable. 


2. When the holder of a note procured a confession of judgment from the 
maker, and granted him a cessat executio during six months, when, 
had he regularly brought suit to the term at which the judgment was 
confessed, the execution would have been delayed but three months, it 
was Held, that by this conduct the holder virtually made a new con- 
tract with the maker, by which the indorser was exonerated from all 


liability. 


Tus cause was tried before Nash, J., at GRanviLLE, September Term, 
1823, and the defendant had a verdict. The case stood before this 
court on a motion for a new trial, and the facts were these: Holden 
executed to the defendant a sealed note for $636, and dated 26 June, 
1820. On 28 June, 1820, the defendant indorsed the note to plaintiff. 
At the county court of Granville, in August, 1820, the plaintiff, with- 
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out having issued any writ, obtained from Holden a confession of 
judgment on the note, and granted him a stay of execution until Febru- 
ary Term, 1821, and an entry to this effect was made on the clerk’s 
docket at the time. The plaintiff offered no evidence of a demand upon 
the maker except the judgment confessed by Holden. He, however, 
offered in evidence a deed of trust executed by Holden to Samuel Hill- 
man on 4 November, 1820, and all in the handwriting of the defendant, 
by which Holden conveyed certain property in trust, for the benefit of 
the defendant and other creditors; and plaintiff contended that this 
amounted either to evidence of notice to the defendant or a waiver on 
defendant’s part of notice. The property conveyed in trust when sold 
was insufficient to satisfy the debts intended to be secured by it, 

aud plaintiff, under the sale, received his proportionate share, (526) 
$440. It also appeared that in February or March, 1821, the 

sheriff sold property of Holden’s not included in the deed of trust, 
by virtue of executions issuing on judgments obtained in November, 
1820. Defendant contended, (1) that there was no sufficient evidence 
of a demand or notice; and, (2) that by taking the confession of 
judgment and granting a stay of six months, plaintiff had made a new 
contract with the maker of the note, and thereby released the indorser. 


The court charged the jury that to entitle the plaintiff to recover — 


it was necessary he should have made a demand of Holden, and have 
given defendant notice of it, and of the nonpayment of the bond, 
within a reasonable time; that what was reasonable notice depended 
on circumstances; the law, however, in all cases, required the assignee 
to use due diligence in presenting, and that he should, as soon as he 
conveniently could, give notice to the indorser of the demand and dis- 
honor of the note; that the deed of trust having been taken up upwards 
of four months after the indorsement of the note, and only for part of 
Holden’s property, in no way dispensed with the necessity of notice; 
that if it was received as evidence of notice, it was only evidence at 
the time of its date, which, being four months and more after its 
indorsement, was not in reasonable time, the parties all residing in the 
same village; but if they could infer from any other circumstance that 
the defendant had earlier notice they were at liberty to do so, and that 
plaintiff having taken a confession of judgment and given a stay of six 
months, when, if he had brought his suit regularly to August term, he 
could only have kept it off three months without appearing, in which 
event the debt would have been secured, he had virtually made a new 
contract with Holden by which the defendant was exonerated from all 
liability. 


Hillman for defendant. 295 
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(532) Per Curtam. We think the question whether the plaintiff 
made use of due diligence, and whether the notice to the defend- 
ant Was given in reasonable time, were properly left to the jury by the 
presiding judge, and that he correctly explained to them the law aris- 
ing upon the case; therefore we see no reason why a new trial should 
be granted, 
Per Curiam. No error. 








PICOT v. HARDISON, AbMINISTRATRIX, ETc. 


On an appeal from a justice’s judgment the surety to the appeal] is not 
bound, though he sign as such, unless the magistrate granting the 
appeal sign his name as a witness to the signature of surety. 


Scr. ra., issued from Bertie to the defendant as administratrix of 
one Asa Hardison, who was security of Rachel Hare in an appeal 
granted on a judgment rendered by a magistrate, against Rachel Hare, 
in favor of the present plaintiff. 

The warrant was in the usual form, and on it were indorsements as 
follows, viz. : 


Judgment against the defendant for twenty pounds, with lawful costs, 
this 19 January, 1811. Ezexiet Harptison, 


The defendant craves an appeal; granted by giving for security 
Asa Harpison. 


To the sci. fa. the defendant appeared and pleaded “nul tiel record.” 
It appeared in the court below, from the testimony of Ezekiel Hardi- 
son that as a magistrate he gave the judgment indorsed on the 
(533) warrant on 19 January, 1811; that the defendant craved an 
appeal, which he granted on her offering Asa Hardison as 
surety; that Asa Hardison did not on that day sign the indorsement 
on the warrant, though he said he would be defendant’s surety, but on 
the next day he did sign in the presence of the witness. 
Another question was presented by the record which it is unnecessary 
to state, as the Court did not consider it. 


Tayror, ©. J. This case depends upon Laws 1794, ch. 414, see. 17, 
the words of which are: “That in all cases where appeals shall be 
granted from the judgment of a justice, the acknowledgment of the 
security, and subscribed with his or her proper handwriting, attested 
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by the justice, shall be sufficient to bind the security to abide by and 
perform the judgment of the Court.” The literal meaning of the 
word attest (testor ad) is to witness, and in that sense it would be 
sufficient for the justice to be present when the surety signed. But 
that is not the sense in which it is used generally by the Legislature, nor 
indeed by law writers; but to contradistinguish a witness, whose name 
must be signed, from one who may simply be called upon to prove the 
transaction without having signed the evidence; of this a strong in- 
stance is furnished by two of the acts concerning wills. In one they 
speak of “subscribing witnesses,” 1 Rev. Code, 471, sec. 11; and in a 
subsequent reference to that expression they speak of it as meaning 
“attesting witnesses,” 1 Rev. Code, 511, sec. 5; plainly. denoting that 
they used them as convertible terms. The witnesses to a will are called 
attesting witnesses, because they must put their names to it, and it is the 
way in which the books generally express such witnesses as must sign 
any instrument, 

The act designed to make the mode by which the surety was (534) 
bound an official, authentic act, which might be proved by an 
inspection of the justice’s signature, which would probably be known 
by some one on the bench when judgment was moved for, and thus to 
guard against the risk of charging persons who had not in fact signed 
as surety. As a judgment may be entered upon motion, without any 
notice to the surety, it was a necessary provision that the fact of his 
being so should be verified beyond a doubt, and fraud and perjury 
prevented as effectually as possible. A man who becomes surety for 
an appeal is not to be presumed to render himself liable upon any other 
terms than those the law has prescribed, viz., that the magistrate shall 
attest his signature, for the next step would be to charge a man who 
had not signed his name upon the magistrate’s proving that he had 
become surety. The law must receive such a construction as will 
impose upon the justice a strict execution of the power intrusted to 
him before a man can be rendered responsible as a surety in a sum- 
mary way. Where a power was created to be executed by trustees, 
with the consent of the cestuis que trustent, certified by writing under 
hands and seals, attested by two or more credible witnesses, but the 
attestation expressed only that the deed had been sealed and delivered 
by the cestuis que trustent, and the other parties, in the presence of the 
subscribing witness, it was held that the power had not been duly 
executed. 4 Taunt., 214. And taking it, in this case, that to “attest” 
means to sign the paper as well as to witness, the justice has not well 
executed the power, and the defendant is not liable. 
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An opinion on this point renders unnecessary the consideration of 
another question presented by the record. The defendant was surety 
on the appeal to the county court, where the appellant prevailed, and 

then the original plaintiff appealed to the Superior Court, and 
(535) prevailed. Is the first surety (supposing the law to have been 
complied with) liable? On this I give no opinion. 


Tlatz and Henperson, JJ., concurred. 
Per Curtam. Reversed. 








ALEXANDER v. HUTCHESON. 


There is a difference between such an acknowledgment as will take a case 
out of the statute of limitations and such as is necessary to defeat the 
plea of infancy. In the former case the slightest words are sufficient; 
in the latter, nothing short of an erpress promise will suffice. 


Arreat from Parton, J., at MeckLEnBurRG. 

Assumpsit brought by the plaintiff as administrator of William 
Hutcheson for $320, the price of articles purchased as was alleged by 
the defendant, at the sale of the estate of William Hutcheson. The 
defendant relied on the plea of infancy to which there was a replication 
promise after coming to full age. Plaintiff, in support of his replica- 
tion, introduced as a witness the former guardian of the defendant, who 
swore that five or six years after defendant arrived at full age the 
plaintiff and defendant met at his house, with several others interested 
in the estate, for the purpose of making a final settlement of their 
respective clajms. The witness stated the account between plaintiff 
and defendant, as he understood it from both parties, and it appeared 
that there was a balance due plaintiff of $244. Defendant at the time 
insisted he was entitled to a further credit by virtue of a bequest in his 
father’s will. Some of the property, which defendant had purchased 
at the sale, he had retained ever since in his possession. There was 
no proof of any express promise to pay by defendant after he arrived 

at full age and he never took any steps, after coming of age, to 
(536) impeach or make void the contract of sale. 

On these facts, Paxton, J., who presided, instructed the . jury 
that if they were satisfied from the conduct of the defendant after he 
came of age that he had confirmed the original contract they ought to 
find for the plaintiff, and that it was not absolutely necessary to prove 
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an express promise to entitle him to recover. A verdict was returned 
for plaintiff. New trial refused, judgment and appeal. 


Wilson for defendant. 


Tayzor, C. J. An examination of the authorities applicable to this 
question leads irresistibly to the conclusion that the law is in favor of 
the defendant, and that the jury ought to have received an instruction 
that nothing short of an express promise to pay, made by the defend- 
ant after he had attained his age of discretion, would be sufficient to 
render him liable in this action. Such a promise must likewise be 
voluntary and given with a full knowledge that the party making it 
stood discharged by law. The form of pleading in such a case shows 
the light in which the law regards it, for the words of a replication to 
a plea of infancy are, “that after he had attained the age of 21 years, 
he assented to and ratified and confirmed the said promise,” thereby 
putting in issue whether a distinct, deliberate, and unequivocal promise 
were made. 

The case cited from Espinasse, which is precisely in point, draws a 
strong and rational distinction between the acknowledgment necessary 
to take a case out of the statute of limitations, and such a one 
as is sufficient to repel the plea of fancy, and I have not been (537) 
able to find any ease that in the least degree conflicts with that 
decision. It is too late now, after so many decisions running in the 
same channel, to question that a very slight acknowledgment will take 
a ease out of the statute of limitations, though it was formerly held 
that a promise to pay was necessary. And this departure from the 
letter of the statute has been more than once a subject of regret with 
able lawyers. 2 Saund., 64; 4 East, 599. 

The distinction established between such an act as shall deprive the 
defendant of the benefit of the statute of limitations, and such a one 
as shall destroy the defense of infancy, is founded in good sense and 
ought to be maintained. In the first case there was a legal obligation 
to pay, arising from the original assumpsit, against which obligation 
the length of time operates as a bar; and a mere admission that the 
debt is not paid shows that the presumption on which the statute is 
founded fails in its application to the case. 

But in the case of an infant the law regards him as positively in- 
capable of contracting a legal obligation except for necessaries, and 
therefore aims to prevent his being imposed upon by persons of more 
experience. Whether an infant be under a moral obligation to pay a 
debt must depend on the cireumstances under which the contract was 
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made; and, if it can be clearly collected from them that advantage has 
been taken of his inexperience for the purpose of imposing on him, he 
may very justly shelter himself under his privilege. But, supposing 
the contract to have been equitable, and a moral obligation thus created, 
the mere acknowledgment of it can have no legal effect; for such an 
obligation can, at the utmost, only amount to a consideration for an 
actual promise. Therefore I have no hesitation in saying that a new 
trial ought to be awarded. 


(538) Henperson, J. This is unlike the promise which revives the 

remedy, when barred by the statute of limitations, where the 
bare acknowledgment of an unsatisfied consideration is sufficient; for, 
in this case, there must be a new promise, an actual responsibility as- 
sumed, after arrival at full age. The original contract conferring no 
legal right, it being only a sufficient consideration to support a new 
promise. In the case of the statute of limitations, the original con- 
tract conferred a right; the remedy only is lost by a lapse of time, 
which raises a legal presumption that nothing is due, which presump- 
tion is repelled, or rather destroyed by the bare acknowledgment of a 
subsisting or unsatisfied consideration. This, I apprehend, gives rise 
to what is said in the books, that to support an action on a contract 
made during infancy there must be an express promise after arrival 
at full age; whereas, an implied promise will sustain an action, on a 
demand barred by the statute of limitations. If by an express promise 
is meant a promise in words, the law is not so; anything, either by 
words or acts, which amounts to an assumption or promise of the debt 
is sufficient as stating an account, for why state the account but to 
show the sum due, and why show that unless it is to be paid? But I 
think the judge erred in informing the jury that by the settlement in 
this case the original contract was ratified. The defendant incurred no 
other liability than he then assumed, and the balance which he then 
recognized to be due, or, which is the same thing, which resulted from 
such recognition, to be ascertained by calculation, not by inference, 
with every credit and deduction which he then claimed, is the extent 
of the obligation which he intended to incur; and no farther than such 
extent should the jury have been instructed to go. The rule for a new 
trial must, therefore, be made absolute. 


Haut, J., concurred. 
Per Curtam. New trial. 


Cited: S.c.,12 N. C., 14; Dunlap v. Hales, 47 N. C., 382; Turner 
v. Gaither, 83 N. C., 363; Breesee v. Stanly, 119 N. C., 281. 
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(539) 
KIZER v. BOWLES.—From Stokes, 


An action was brought in 1821 on the book debt law. From the books it 
appeared that the articles were delivered in 1815. Held, that the prin- 
ciple on which the statute is founded is the lapse of memory and the 
loss of evidence; but an acknowledgment of the account within three 
years before suit brought, though such account should be of more than 
five years standing, shall revive the original promise, because such 
acknowledgment furnishes evidence that the presumption on which the 
statute is founded does not exist in the particular case. 


Tus case originated by a magistrate’s warrant issued at the instance 
of the plaintiff against the defendant, to answer the complaint, ete., 
“in a plea of debt for the sum of fifty dollars due by a book accompt.” 
The pleas were the general issue, payment, set-off, and the statute of 
limitations, and the plaintiff was required by notice to produce his books. 
On the production of the books it appeared that the articles named in 
the account were delivered in 1815; the warrant bore date June, 1821. 
The defendant objected that, as the plaintiff declared upon a book 
account, not signed by the defendant, and of more than five years’ 
standing, the claim was barred by the operation of sec. 5, ch. 57, Laws 
1756.* It was not alleged that defendant had been absent from the 
State, and the court sustained the objection. Plaintiff then offered 
to prove that the defendant had within three years next before suit 
brought acknowledged the justice of the account, and agreed not to 
take advantage of the statute of limitations. The court refused to 
receive the evidence, and a verdict. was returned for the defendant; 
a new trial having been moved for and refused, and judgment rendered, 
plaintiff appealed. 


Martin for appellant. 
Ham. Jones for appellee. 


Taytor, C. J. Where a plaintiff’s claim, under the book-debt (541) 
law, is proved solely by his own oath, he is not entitled to re- 
cover for any articles delivered more than two years before the action 
brought. But if, instead of his own oath, he relies upon indifferent 
testimony, he may, under section 5, recover upon a book account for 


*Note.—“Provided, also, that no book of accounts, although the same may 
be proved by witness or witnesses, shall be admitted or received as evi- 
dence in any action for goods, wares, or merchandise delivered, or for work 
done above five years before the said action brought; except in case of per- 
sons being out of the government, or when the account shall be settled and 


signed by the parties.” 
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goods sold or work done within five years before the commencement of 
the suit; but even in that case the book of accounts shall not be received 
in evidence for goods sold or work done more than five years before the 
action brought. 

It was thought by the Legislature that the plaintiff’s memory could 
not be safely trusted, after the lapse of two years, biased as it might be 
by the interest he felt in the case; and that, after the lapse of five years, 
even disinterested witnesses could not be implicitly confided in, or that 

the defendant might have lost the evidence of payment. 
(542) But it is objected that, five years having expired before the 

issuing the warrant, the account could not be established, even 
by indifferent witnesses. It is true that they could not, after that time, 
prove the entries in the book, for the mischiefs likely to arise from 
thence were precisely what the act by its limitation intended to obviate. 
But if indifferent witnesses prove an acknowledgment of the account 
within three years before issuing the warrant, what possible evil can 
thence arise? The effect of such an acknowledgment must be the same 
as it is in cases arising under the common statute of limitations, a 
revival of the original promise, not the creation of a new cause of 
action, for the lapse of time does not extinguish the debt, but only 
suspends the remedy. Such evidence places the case on the same foot- 
ing as if it were brought within five years. That, in point of fact, 
there was no surprise on the defendant is manifest from this, that he 
pleaded the statute of limitations, thereby intending to insist that the 
book could not be proved by indifferent witnesses if the articles were 
delivered or the work done more than three years before the issuing 
the warrant. 

Now the words of that statute are that suit must be brought within 
three years next after the cause of such action or suit, and not after; 
yet, the declaration, except against executors, charges and relies upon 
the original contract, and if the statute of limitations be pleaded, and 
the cause of action had, in truth, occurred more than three years before 
suit brought, the only question is whether the defense given by the 
statute is waived; and it is waived by a new promise. 16 East, 419. 

Nor does even the replication to the plea state such new promise or 
acknowledgment; it simply denies the plea and refers to the promise 
as set forth in the declaration. 2 Chitty Plead., 605. The principle 
on which the statute is founded is the lapse of memory and the loss 
of evidence; but when an acknowledgment is proved to have been made 

within the limited period, it furnishes evidence that the pre- 
(543) sumption on which the law proceeds is contrary to the fact in 
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the particular case. The very same reasoning applies to the book- 
debt Jaw which, without such a construction, will put debts thus 
evidenced upon a worse footing than other simple contracts, and in- 
stead of convenience and beneficial effects which the Legislature medi- 
tated, will be productive of the greatest mischief. 


Hart, J. It is not necessary that the book-debt law should be 
pleaded by the defendant in order to bring it into operation. It oper- 
ates upon the claim of the plaintiff. It declares that no book -of 
accounts, although the same shall be proved by witnesses, shall be 
admitted or received if the items in it were of five years standing when 
the suit was brought. This must be understood to mean when the 
plaintiff cannot establish them independent of the book. As when a 
witness declares that the entries in a book were in his handwriting, 
that he made no such entries unless he delivered the articles themselves, 
or saw them delivered by others, but that he has no recollection of the 
delivery of such articles, independent of the book in which the articles 
are charged. In such case the plaintiff’s claim rests upon the book 
and the evidence given by the witnesses, and in such case the act forbids 
the book to be received in evidence. | 

But when the delivery of the articles, ete., can be proved by evidence, 
independent of the book, although they may be charged in a book, the 
case does not fall within the act which points out the method of proving 
book-debts; and so a promise to pay the debt, or an acknowledgment 
of it is competent and admissible evidence, and not within it. I there- 
fore think a new trial should be granted. 


HeEnperson, J., concurs. 
Per Curiam. New trial. 





(544) 


McINTIRE’S EXECUTORS v. CARSON, Executor.—From Wilkes. 


Laws 1715, ch. 10, is intended for the protection of dead men’s estates, and 
not for the personal benefit of the executor; an executor de son tort 
may, therefore, plead it, as well as a rightful executor. The true dis- 
tinction is that what will protect the assets may be used by any ex- 
ecutor; but those rights which the law allows to the executor on account 
of his office can be claimed by a rightful executor only. 


Action brought against the defendant as executor of one James 
McDowell, to which defendant pleaded ne unques executor, fully ad- 
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ministered, act of 1789, and the act of 1715, reénacted in 1799. To the 
plea of ne unques executor there was a replication that the defendant, 
since the death of James McDowell, had acted as executor of the said 
James by administering divers goods and chattels which belonged to 
the estate of said James. 

This suit was commenced 30 July, 1818, and at September Term, 
1820, the case by rule of court was referred to arbitrators; no award 
having been made, the rule was set aside and the cause set for trial. 
It did not appear on the trial that the plaintiffs knew at what time 
defendant took the property into his possession. The jury found that 
defendant was executor de son tort of James McDowell, that he had 
assets sufficient to satisfy plaintiffs’ demand, and further, they found 
that the act of 1715 was a bar to plaintiffs’ recovery. 

Plaintiffs moved for a new trial on three grounds: (1) that an execu- 
tor de son tort is not within the protection of the act of 1715; (2) that 
it did not appear from the evidence that the plaintiff knew of the de- 
fendant’s having possession of the negroes for more than seven years 

next before he brought suit; (3) That the reference to arbitrators 
(545) took the plaintiff's claim out of the operation of the act of 
1715. 

The court held that an executor de son tort was within the protection 
of the act of 1715, and that the time began to run in favor of the 
defendant from the time he took possession of the property and openly 
and publicly used it, and that the reference to arbitrators did not take 
the case out of the act of 1715, and a new trial having been refused 
and judgment rendered, plaintiff appealed. 


Gaston for appellant. 
Seawell and Wilson contra. 


(548) Hart, J. The question in this case is whether an executor 

de son tort can plead the statute of limitation, created by the 
act of 1715, ch. 10. If this were a plea that tended to the personal 
benefit of the exeeutor de son tort, he ought not to be permitted to 
avail himself of it, but it is a plea pleaded for the benefit of the estate ; 
the rights of the defendant are not in any respect thereby affected, and 
ereditors have a right to bring actions against him; and I see no reason 
why they should succeed in making out their claims against him with 
more facility than they could do against the rightful executor; cer- 
tainly other creditors and the next of kin would be thereby injured. 
If a rightful executor can plead such a plea for the purpose of pro- 
tecting the estate, I think the defendant may do it in the present case. 
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The plaintiff will not be in a worse situation than if he had sued a 
lawful representative of the estate. No hardship or inconvenience is 
pointed out in this ease that might not equally apply to the other. 1 
Wentw., office of Exrs., 177; 3 Term, 588; 10 Ves., 93; Andrews, 328; 
2 Str., 1106. 


Henperson, J. The act of 1715, commonly called the seven-years 
bar, was intended for the benefit and protection of the estates of dead 
men; not for the protection of those who have the management 
of them, or may represent the dead men; and the plaintiff, (549) 
having chosen to consider the defendant an executor, and thrown 
on him the defense of the assets, shall not oust the estate of any defense 
to which it would be entitled in the hands of a rightful executor, for it 
would be very strange that.a demand should be enforced against the 
estate, when the estate is defended by one person, and not when de- 
fended by another. I think the distinction is that what will protect 
the assets may be used in either; those rights which the law allows to 
the executor on account of his office can be claimed by the rightful 
executor only as the right of retaining compensation for his trouble and 
others; if there be any of the like kind, possibly the right of offering 
a set-off may be one exception from the above rule; this can be denied 
to the wrongful executor only on technical reasons, to wit, that as he 
cannot sustain suits for want of letters testamentary, he cannot set off 
against a demand upon the assets; and as the declared object of the 
statutes allowing a set-off is to prevent a multiplicity of suits, it can 
only be used where it can have that effect. The soundness of this 
reasoning it will be sufficient to examine when the case occurs. It may 
be taken either way without affecting the present question. Rule for 
a new trial discharged. 


Tayxor, C. J., dissented. 


Per Curram. ‘ No error. 








(550) 
GIDNEY v. HALLSEY et AL. 


A judgment having been obtained against the defendant in the county court, 
a ca, sa. issued, and the defendant gave bond to keep the prison bounds. 
Afterwards the defendant obtained writs of supersedeas and certiorari, 
and on the return of the certiorari the cause was ordered to be placed 
on the trial docket.. The defendant, after having obtained the writs of 
supersedeas and certiorari, left the bounds, and on a motion for judg- 
ment against the sureties to the bond it was Held, that as it appeared 
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that the cause was ordered to be put on the trial docket before the 
motion was made on the bond, this order drew after it all the conse- 
quences of an appeal from the county to the Superior Court, and totally 
annihilated the judgment, and rendered the security a nullity. 


Apreat from Donnell, J., at Tyrrevr. 

Motion for judgment against the defendant, Hallsey, and two others, 
his sureties on a bond given by Hallsey, conditioned that he would 
keep within the prison bounds in the county of Tyrrell. 

The case was this: Plaintiff brought suit against the defendant Hall- 
sey in Tyrrell County court, and obtained a judgment by default, 
whereupon a ca. sd. issued, on which Hallsey was arrested and entered, 
together with the other defendants, into the bond on which the motion 
was made. After the bond was executed Hallsey obtained on affidavit 
writs of supersedeas and certiorari to the county court of Tyrrell, and 
at September Term, 1823, of Tyrrell Superior Court, the certiorart 
was returned, and the cause ordered to be placed on the trial docket, 
with leave to Hallsey to plead. This motion was then made on the 
bond, and plaintiff offered to prove that after the writs of supersedeas 
and certiorari had been granted and delivered to those to whom they 
were directed, Hallsey had been seen at large without the prison bounds. 
The presiding judge, Donnell, refused the motion, and the plaintiff 
appealed to this Court. 


(551) Hogg for appellant. 


Taytor, C. J. This is a motion for judgment on a bond to keep 
the prison bounds, the condition of which is alleged by the plaintiff 
to have been broken by the defendant Hallsey having gone beyond the 
limits in consequence of a certiorari and supersedeas issued by a judge 
of the Superior Court. It is urged by the plaintiff that Hallsey, being 
in custody upon a ca. sa., the supersedeas could not have the effect of 
legally discharging him therefrom, and those authorities have been 
referred to, which show that if an execution has been begun it shall be 
completed notwithstanding the delivery of a writ of swpersedeas, or the 
allowance of a writ of error. That the law is so in England, and that 
a person in custody upon a ca. sa. is not entitled to his discharge, 
notwithstanding a writ of supersedeas be delivered to the sheriff, is not 
to be controverted. It is there held that a capias, being a complete 
execution, a writ of error comes too late afterwards, and, therefore, 
the party shall remain in prison, notwithstanding the writ of error. 
This doctrine pervades the ancient cases, and is admitted, arguendo, 
’ in modern ones; but I have met with no case where it has been acted 
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on since the statutes of 3 James I., chs. 8, 16, and 17; Car. 2, ch. 8, 
where bail has been actually put in, to answer the debt and damages, 
pursuant to those statutes. It is revolting to common sense that a man 
who has carried his cause before a higher tribunal under a belief that 
the law has not been administered to him, or that injustice has been 
done him below, should be detained in prison after he has given bond 
as security to respond the ultimate recovery, and that, too, upon the 
principle that the execution has been executed and cannot be undone. 
But the Gordian knot might be cut by letting him out of gaol. But 
it is obvious that there is a very remote analogy between the writ of 
certiorari as used in England and in this State; they are scarcely 

alike in anything but name. There it sometimes issues out (552) 
of Chancery, and sometimes out of the King’s Bench, and is an 

original or judicial writ. It does not issue after judgment but in very 
special eases, and from absolute necessity, as where the inferior court 
refuses to award execution, then a certiorari will issue after judgment 
for the sake of doing justice to the parties. So, where the inferior 
court acts in a summary method or in a new course different from the 
common law, a certiorari lies after judgment, though a writ of error 
does not. 1 Lill. P. R., 252-3; 1 Salk., 263. It is, therefore, only in 
a very few cases that the object of a certiorari can be to obtain a new 
trial; and when the record is removed before trial, the whole proceed- 
ings are begun de noro. It is also to be granted on matter of law only. 

In this State the writ is invariably granted after trial in the inferior 
court; a ease must be made out on the merits, upon affidavit, except 
where it issues to bring up a record appealed from but not filed in time, 
and the question in the Superior Court always is whether there shall 
be a new trial. In addition to this, security must be taken by the 
clerk of the county court to which it issues in the same manner as on 
appeals. This slight view of the subject shows how little similitude 
there is between the two writs, and how incongruous it would be to 
engraft upon ours the strict practice and rigorous principles enforced 
in the English courts, which may well harmonize with their systems, 
but are utterly discordant to ours. 

The truth is, this writ has grown up with the exigencies of the coun- 
try, and has been moulded to suit the convenience of the citizens, and 
although it has been highly assistant in the administration of justice, 
the principles and rules which govern it emphatically rest on the com- 
mon law of the State. Much respect is due to long established usage, 
founded on public convenience, and implicitly sanctioned by 
legislative recognition. The great utility of the writ would (553) 
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at once be subverted if it did not restore property seized or deliver 
a man from prison, for the ultimate redress by a new trial would come 
too late after the worst consequences of defeat had been suffered. I 
am disposed to adhere to the settled practice of .the country, and there- 
fore think the judgment should be affirmed. 


Harr, J. I think in this case the court was right in not giving 
judgment on the bond given to keep the prison bounds, because, had it 
done so, the plaintiff, as this record shows, would be entitled to a 
double remedy, namely, one on that bond, and also one upon the pro- 
ceedings had under the certiorari; for a new trial had been granted on 
that, and the plaintiff, if he establishes his claim, will on that trial 
have another judgment. I think the first judgment was done away by 
granting a new trial, and of course the execution issuing from it is 
superseded. I see no injury likely to occur on that account, because 
the law directs that in granting a certiorari new security shall be taken 
for the debt, against which judgment may be entered up as security 
for an appeal. 


Henperson, J. In this case it is not necessary to consider the effect 
of the certiorari and supersedeas before a new trial is granted in the 
Superior Court, for upon this record it distinctly appears that before 
the motion on the prison bounds bond came on a new trial had been 
granted in the original cause, and that it had been ordered to be 
transferred to the trial docket. I am well satisfied that by this order, 
to wit, for a new trial in the Superior Court, all the consequences 
attending an appeal from the county to the Superior Court follow, 
namely, a total destruction and annihilation of the judgment in the 

inferior court as if it had never been; and that the execution 
(554) which had issued thereon was not only superseded, as that term 

is understood when applied to the process to stay proceedings 
which issue after the allowance of a writ of error, but the execution 
is rendered a perfect nullity, as if it had never been issued; I think, 
therefore, that the judge did not err in refusing judgment on the motion 
on the prison bounds bond. A supersedeas should be considered only as 
auxiliary to the writ which it accompanies or the purposes for which 
the delay is required. If it be only to review and examine the cor- 
rectness of proceedings in an inferior court, and to affirm or reverse 
them, as the case may require; there the supersedeas operates only to 
stay the proceedings in the situation in which it found them, but where 
the process is not barely to affirm or reverse the proceedings of the 
court below, but to annihilate and destroy them, and to examine the 
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case de novo, as if such proceedings had never taken place; there the 
supersedeas, and most certainly when combined with the proceedings 
of the court ordering it, annuls entirely the proceedings of the inferior 
court; it does not barely stay the proceedings in the situation in which 
it finds them, but certainly with the order of the Superior Court annull- 
ing the proceedings, annuls everything done under them. The certiorari 
in this case is substituted for an appeal, which by accident or some 
other cause the party is deprived of. What may be its effect when 
used for this purpose, accompanied by a supersedeas before the award- 
ing of the new trial in the court above, as we have before said, it is 
not necessary to examine. But when the new trial is granted the whole 
proceedings become that for which the certiorari was substituted, to wit, 
an appeal and a trial de novo, both on the law and the facts, is had. 
This, when attained, either directly by an appeal or cireuitously by a 
certiorari, annuls the judgment of the inferior court, and of course 
everything done under it must fall to the ground. 

The capias ad satisfaciendum, the arrest of the defendant, (555) 
the bond to keep within the bounds of the prison, are means taken 
to enforce the performance of the judgment. When the object for 
which they were resorted to no longer exists, they must cease. There 
was nothing to pay, no judgment to satisfy and the defendant was left 
as if he had never been arrested. 


Per Curiam. Affirmed. 
Oiled: Otey v. Rogers, 26 N. C., 537. 





JOHN MOORE v. WILLIS. 


A. being much indebted, to defraud his creditors exchanged a negro girl 
with B. for a negro boy, and took from B. a bill of sale for the boy 
which conveyed him to A.’s infant son. Afterwards C. purchased the 
boy of A. and sold him to B., by whom he was sold to the defendant. 
_In an action for the slave, brought by the infant son against the defend- 
ant, the last purchaser, it was Held, that the defendant was not estopped 
by the deed from B. to the plaintiff A.’s infant son; that an estoppel 
being the conclusion of the truth, is not to be favored; that where there 
is no mutuality there can be no estoppel; and that estoppels preclude a 
party from controverting facts, not law; that in the case put, the de- 
fendant controverts no fact in the plaintiff’s bill of sale, but insists that 
the fraudulent intention of the father, combined with the consideration 
moving from him, made the slave in question the property of the father 
as to purchasers and creditors; and this was mere inference of law. 
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Apprat from Daniel, J., at Roprson, 

Detinue for negro slave Jock. Plea, the general issue. Plaintiff 
claimed the slave by virtue of a bill of sale from James Smith to him- 
self, made 20 December, 1802; at the time of this sale plaintiff was an 
infant; this suit was commenced before he came of age. The defendant 
claimed also under a‘bill of sale from James Smith, and the following 
facts appeared in evidence: George Moore, father of the plaintiff, was 
much indebted, and being in possession of a negro girl, Kate, declared 

his intention to exchange her with Smith for Jock and to pro- 
(556) cure from Smith a bill of sale for Jock to his son, the plain- 

tiff; he assigned as a reason for this that he could not pay his 
creditors and that there were some of them he did not mean to pay; 
that if he made the exchange Jock might be retained by his son and be 
of service to him (George) during his life, and afterwards to his son. 
George Moore did make the exchange, and Smith gave the bill of sale 
under which plaintiff claimed. A few days after this exchange one 
Pittman obtained two judgments against George Moore for £172, and 
the executions issuing thereon were returned nulla bona; after this 
Pittman purchased Jock of George Moore for a valuable consideration 
and sold him to James Smith before mentioned, for a valuable consid- 
eration, and Smith sold him to the defendant for a valuable consid- 
eration. The defendant contended that the plaintiff’s claim was 
founded in fraud. Another point made in the case was whether the 
defendant might give in evidence a registered copy of the deed from 
Willis to George Moore. 

Daniel, J., charged the jury that if George Moore designed and in- 
tended to defraud his creditors or subsequent purchasers when he made 
the exchange with Smith, yet if Smith did not know of his design, and 
was not intentionally aiding him in the plan, then the defendant would 
not be estopped by the deed of sale from Smith to the plaintiff, but 
would be entitled to consider the sale from George Moore to Pittman 
as good against the plaintiff; and the after circumstance of the negro 
Jock having been sold to Smith, and then to the defendant, could not 
prevent the defendant availing himself of all the rights which the law 
gave to Pittman, and if Smith was not concerned in the fraud (if any 
was committed) the defendant was not estopped by Smith’s deed to 
the plaintiff. Verdict for the defendant; new trial refused, judgment 
and appeal. 


(557)  Tayror, C. J. Smith was a purchaser for a valuable consid- 
eration from Pittman, who was in possession of the negro under 


310 














N.C.] DECEMBER TERM, 1823. 





Moore v. WILLIS. 





a deed from George Moore. Pittman was a creditor of George when 
the exchange took place, and one of those whom the conveyance to 
John Moore was designed to defraud; it was consequently void against 
him, and he might have levied his execution on the property and had 
it sold. But if, instead of so doing, he thought proper to take it in 
part satisfaction of his debt, it was doing, by the agreement of the 
parties, what the law would have enforced in another mode. The act 
against fraudulent conveyances was intended for the protection of credi- 
tors and others having actions and debts against the fraudulent alienor, 
and when it makes the conveyance valid against him it is that he may 
derive no benefit from the property in opposition to their interests; 
but when they claim through him, the spirit of the act is obeyed. Pitt- 
man has a double claim, as a creditor and as a subsequent purchaser 
for a valuable consideration, opposed only by the claim of John Moore, 
the child of George, and a volunteer, who can only be favored at the 
expense of a claim more strong and meritorious. 

This is considering the case as if George Moore, instead of procuring 
a deed from Smith to John Moore, had first taken a deed to himself and 
then conveyed to John; and this view of the case places all the claimants 
under Pittman upon safe ground. As to the objection that Smith, and 
consequently his vendor, is estopped from denying the title of John 
Moore, it is believed that the doctrine of estoppel has no bearing upon 
this case. Willis does not deny that Smith made a deed to John Moore, 
but contends that the title conveyed by it is at an end by the operation 
of law and the act of the parties. While that title subsisted it would 
not have been competent for him or Smith to deny it, but the property 
being restored to the purposes from which the deed attempted to divert 
it, the estoppel is at an end. So in an ejeectment by landlord 
against a tenant whose lease is expired, the tenant is not estopped (558) 
from showing that the landlord’s lease is expired. 4 Term, 682. 

On the other question in this case it is clear that under the cireum- 
stances stated a registered copy of the deed to George Moore from 
Willis was proper evidence, the defendant not having, and having no 
right to the original. 


Haut, J. It cannot be denied but that the title to the slave in dis- 
pute passed out of James Smith by his bill of sale to John Moore, the 
son. But I think the defendant’s defense in this case is not weakened 
by that admission, because, according to the facts stated in this case, 
although the title passed out of Smith it did not vest in John Moore. 
Cireumstances over which Smith had no control vested the right and 
title to the slave in George Moore, the father, at least as far as credi- 
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tors and others were concerned, and the title conveyed to Pittman by 
George Moore, and by Pittman to Smith, and by Smith to the defendant, 
is not contradictory to the title which passed out of Smith when he 
executed the bill of sale to John Moore, but sprung from it, is con- 
formable to it, and built upon it. I therefore think, for these reasons, 
that the verdict is right, and the rule for a new trial should be dis- 
charged. 


Henperson, J. An estoppel is the conclusion of the truth; it is, 
therefore, not to be favored, and it arises from solemn act, either of the 
party or of a jury or any other tribunal appointed by law to ascertain 
facts. Which, when once thus solemnly fixed, are forever conclusive 
on the parties and privies in all controversies between them. For 
estoppels are mutual, and where there is no mutuality there can be’no 
estoppel. But it is the fact which the party is thus precluded from 

controverting, not the law. Facts being in themselves uncertain, 
(559) and resting in the knowledge of the parties, and to be shown by 

testimony, when once this solemn acknowledgment is made or 
found in manner aforesaid, it is ever after received as the real truth 
of the case, there being no touchstone by which the absolute truth can 
be ascertained, and also that there may be an end of litigation. But 
the law acts not upon the acknowledgment of the party; it is an open, 
notorious, and publie rule. It is the same between A. and B. as it is 
between B. and C. No acknowledgment of the party can alter or 
change it, or preclude them at all times from insisting on its due admin- 
istration. Thus, if A. bargain and sell to B. by indenture, he thereby 
affirms that he had title when he executed the deed, and should A. not 
have title at the time, but afterwards acquire one in an action brought 
by him against B., B.’s title prevails not because A. passed to him any 
title by his deed, for he had none then to pass, but because A. is pre- 
cluded from showing that fact. But if a person through consideration of 
natural love and affection give lands to a stranger or to an illegitimate 
child, he may recover those lands of the stranger or the child, for to 
do so he controverts no fact affirmed in the deed; for they may all be 
admitted to be true, and yet the title to remain where it was, for the 
facts therein affirmed are not sufficient to pass the title for the want of 
a consideration. This is matter of law and will so be declared by the 
Court, notwithstanding any declarations in the deed by the party that 
the deed shall be effectual to pass the estate. In the case now under 
consideration the defendant controverts no fact in the bill of sale to 
the plaintiffs, but he insists that the fraudulent intention of the father, 
combined with the consideration moving from him, makes the slave in 
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question the property of the father as to purchasers and creditors. 
This is mere inference of law from the facts. The party cannot be 
estopped from showing the law. 

Per Curtam. No error. 


Cited: Pass v. Lee, 32 N. C., 414; Cuthrell v. Hawkins, 98 N. C., 
205; Ilallyburton v. Slagle, 113 N. C., 955. 








(560) 


PRESIDENT, DIRECTORS, ETC., OF THE BANK OF CAPE FEAR 
v. JAMES SEAWELL. 


The notice required by law to be given to an indorser is good if it be suffi- 
cient to put the indorser on inquiry. No particular form is required; 
it may be in words or in writing, it may be read from a memorandum 
or letter, either written or printed, signed or unsigned, bearing the 
name of any one or no one, for the person giving the notice adopts it as 
his own; and any person through whose hands a bill or note has passed 
may give notice to the drawer or his prior indorser of the dishonor of 
the bill, although the bill or note may not have been by him at that 
time taken up, and such notice may be given without his having then 
in his hands the protest. It is sufficient (if a protest be necessary in a 
case) that there is one in fact. 


Appear from Daniel, J., at Cumbérland. 
Assumpsit brought against the defendant as indorser of a bill of 
exchange, as follows: 


$5,000. FayertrEvitie, 7 December, 1818. 


Ninety days after sight of this, my first of exchange, second of same 
tenor and date unpaid, pay to the order of James Seawell five thousand 
dollars, value received, and place the same to account of 

Your very humble servant, 
D. OcuittTree. 

To Samuel Murley, Esq., Charleston, S. C. 


The bill was indorsed by the defendant to J. R. Adam, and by him 
indorsed to the Bank of Cape Fear, and by that bank to the Planters & 
Mechanies Bank of South Carolina. On 12 December, 1818, the bill 
was accepted by the drawee, and on 15 March, 1819, was protested for 
nonpayment. On 19 March, 1819, the plaintiffs received a letter in- 


313 











IN THE SUPREME COURT. [9 





BANK v. SEAWELL. 





closing the bill of exchange, the protest of the notary, and a notice 
addressed to “J. Seawell, Esq.,” in the following words, viz. : 


You will please to take notice, D. Ochiltree’s draft on S. Murley, 
accepted by him for 5,000 dollars 00 cents, on which note you are 
indorser, is placed in my hands from the Planters and Mechanics Bank 
for protest. It not being settled by the drawer, payment is expected 

from you immediately. Joun Hinckiey MitcuHet, 
(561) Cuarteston, 15 March, 1819. Notary Public. 


The runner of the Bank of Cape Fear proved that on the same day 
on which the foregoing notice reached Fayetteville he, by direction of 
the officers of the bank, handed it to the defendant; that he never gave 
him any other notice, and that the name John Hinckley Mitchell was 
printed, and there was no notarial seal affixed to it. It was further 
proved that the defendant a few days after made application to the 
bank of Cape Fear to bring suit against the acceptor, to which they 
replied that he was liable and more convenient to them; if he wished 
the acceptor sued he might take up the bill and bring suit himself. 

The protest which made part of the case purported to have been 
made on 15 March, 1819, at the request of the Planters and Mechanics 
Bank of South Carolina; that to the demand of payment made on the 
acceptor, the reply was, “I cannot pay the bill, not having funds of the 
drawer”; and that written notices had been sent by mail to the drawer 
and the indorsers. 

The defendant pleaded the general issue, and on the trial below, be- 
fore Daniel, J., the question was principally whether the defendant had 
received legal notice of the nonpayment of the bill. 

The court in its charge told the jury that the plaintiffs were bound 
to make it appear in evidence that a demand had been made on the 
acceptor when the bill was payable, and on refusal of payment the 
defendant should have had notice in a reasonable time of that fact. 
That the act of Assembly of 1819 made the protest of the notary public 
prima facie evidence of the demand, and also prima facie evidence of 

notice; the manner in which he had done the same was set forth 
(562) so that the court and jury could see that it was legally done, and 
done in a reasonable time. 

The court left it to the jury to say whether they could collect from 
the manner of the notary’s protest that Seawell had notice of a demand 
upon the acceptor and refusal of payment in a reasonable time; and if 
the protest, in manner and form as it now stood, raised a presumption 
in their minds that the defendant had been regularly notified; whether 


314 











N.C. |] DECEMBER TERM, 1823. 





BANK v. SEAWELL. 





the evidence of the runner of the bank did not rebut the inference that 
any other notice had ever been given to the defendant, except that 
stated in the printed letter purporting to be from John H. Mitchell 
to James Seawell, and thereby rebut and overrule any presumption 
that might arise from the protest that a demand had been made, and 
reasonable notice given the defendant of such demand and refusal to 
pay by the acceptor. If it did they would find for the defendant. 

The court further informed the jury that if they should be of opinion 
that Seawell had not such reasonable notice as the law required, he 
would be still liable to pay the bill if he promised to pay the same, 
having a clear knowledge of all the facts which would have exonerated 
him from such liability; but if he made any promise to pay, after he 
might have been exonerated from the want of notice, if he was igno- 
rant of such acts, he would not be legally liable on such promise. Was 
any promise made? was the first question. 

The jury returned a verdict for the defendant; a new trial was moved 
for on the ground of misdirection by the court as to the law of notice. 
New trial refused, judgment and appeal. 


Gaston for plaintiffs. 
Ruffin and Mordecai for defendant. 


Taytor, C. J. It seems to be agreed that there is no pre- (565) 
scribed form of notice, but that, as the only reason for requiring 
it is to give the indorser the earliest opportunity of resorting to the 
party liable to him, any notice from which he can reasonably collect 
the bill has been presented and not paid is sufficient. That the notice 
in this case was calculated to apprise the defendant of the presentment 
and nonpayment of the draft, and that he could not possibly be misled 
by it seems to me apparent from the circumtsances of the case. The 
bill is dated 7 December, 1818, and is accepted in Charleston the 12th 
of the same month, payable ninety days after sight, consequently it 
was due, allowing for the three days of grace, 15 March. Now the 
notice is dated the 15th, and coming from and signed by a notary public, 
who tells the defendant that payment is expected from him immediately, 
must have forcibly convinced him that a demand of payment had been 
made on the acceptor. Every merchant would anxiously watch the 
progress of a transaction to so large amount, and would know that he 
could not be looked to for payment, unless a demand had been made 
on the acceptor. That, in point of fact, the notice did answer the 
purpose for which it was intended is further apparent from the 
defendant’s application to the bank; for how could they sue the (566) 
acceptor unless he had refused to pay the money when due? 
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The authorities generally terid to establish the position that the notice 
is sufficient if under all circumstances it is sufficient to put the indorser 
on inquiry; and that is properly a question of fact for the jury to 
decide. Prudy v. Seixas; 2 Johns Cases, 337. I am therefore of 
opinion that a new trial be granted. 


Hennerson, J. Any person through whose hands a bill or note has 
passed may give notice to the drawer or his prior indorser of the dis- 
honor of the bill for his protection and indemnity, although the bill 
or note may not have been by him at that time taken up. And such 
notice may be given, as is almost universally the case, without his 
having then in his hands the protest, which may be the evidence of the 
bill’s having been dishonored. It is sufficient (if a protest be necessary) 
that there be one in fact. Nor has the law prescribed any particular 
form of notice. All that is required is that the party be apprised of 
the fact of nonpayment. It may be in words, it may be in writing, 
it may be read from a memorandum or letter, either written or printed, 
signed or unsigned, bearing the name of any one or of no one, for 
the person giving the notice adopts it as his own. The only question 
in this case, therefore, is, Did the runner of the bank act as the agent 
or servant of the bank, and was that known to Seawell? Or did he act 
as an officious intermeddling stranger? If in the first capacity, it was 
the same as if the bank itself had, in words, given Seawell the same 
information as was contained in the printed letter, which the runner 
delivered to him. It should therefore have been left to the jury by 
the court, whether the runner of the bank acted as the servant or 

agent of the bank in this particular or as a mere disinterested 
(567) stranger. If in the first capacity Seawell could, not but regard 

it as a notice from his indorsee. If in the latter capacity he 
might look on it as an idle rumor or a malignant falsehood. This view 
of the case excludes entirely the necessity of the notary’s sign manual, 
and his notarial seal being affixed to the letter for the notice in this 
case derives its validity as coming from the bank and not from the 
notary; although by our law it was competent for him also to give 
notice as the agent of all concerned. Seawell appearing a few days 
after at the bank and requesting the acceptor to be sued was matter for 
the consideration of the jury in ascertaining in what character he 
viewed the runner of the bank to act. The Court has nothing to do 
with it. 

The jury being misdirected, I think a new trial should be granted. 


Hatt, J., concurred. 
Per Curiam. New trial. 
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PRACTICE 





Doe oN Demise or TE-GAN-TOSSEE v. ROGERS & BROWN. 
From Buncombe. 


Attachment for Contempt. 


Wilson read an affidavit stating that at Buncombe Superior Court, 
Spring Term, 1823, an action of ejectment was tried between an Indian 
named Te-gan-tossee and Rogers & Brown; that there was a verdict 
and judgment for the plaintiff, from which the defendant appealed to 
this Court, but the transcript of the record never was sent up; that the 
affiant applied to the clerk of Buncombe Superior Court (who by special 
permission of the court was defendant’s counsel in the suit) to 
know wherefore the record had not been sent up, to which the (568) 
clerk replied that he would not send it because the judge had 
not made a correct statement of the case or words of a similar import. 
The affiant further swore that at the last Superior Court of Buncombe 
he applied to the clerk to make out the case for the Supreme Court, 
but that it was not done; he then delivered to the clerk a letter from 
one of the plaintiff's counsel, which affiant first read. This letter 
demanded that the record should be made out without delay, but it has 
not yet been done. 

On this affidavit, Wilson moved for a rule on the clerk to show 
cause wherefore an attachment should not issue against him for a 
coutempt, which the Court granted. 








ELLAR v. RAY.—From Ashe. 


The execution from a justice binds lands from the time of the levy, and an 
order of sale subsequently made has relation back to that period. 


Case brought by plaintiff against the defendant, sheriff of Ashe 
County, to recover from him the sum of $65, which it was alleged the 
defendant had received on two executions, which had been issued at 
the instance of the plaintiff against one Brown. The facts were that 
on 8 July, 1821, two executions issued in favor of the plaintiff against 
Brown for the sum of $32.50 each, and on the 4th of the following 
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October these executions were levied on the lands of Brown. On the 
succeeding day, 5 October, George Bower sued out two executions against 

Brown for $68 each, which were levied on the same day on 
(569) Brown’s lands. These several executions were returned at the 

same term to Ashe County court, orders of sale were made in 
each, and writs of venditioni exponas accordingly issued, all of which 
came to the defendant’s hands at the same time. Defendant, by virtue 
of the writs, sold the land for the sum of $156. On these facts plain- 
tiff’s counsel prayed the court to instruct the jury that as plaintiff’s 
executions were issued and levied before the date of Bower’s executions 
plaintiff was entitled to have his first satisfied out of the sale of the 
land. This the court declined, and the jury was instructed that the 
money must be apportioned among the writs of ven. ex. A verdict 
was returned for plaintiff for $40. A new trial was prayed and re- 
fused, and from the judgment rendered plaintiff appealed to this Court. 


Wilson for plaintiff. 


Tayror, C. J. The plaintiff claims by virtue of a prior levy of two 
executions issuing from a justice’s judgment against Brown, who claims 
under a posterior levy. The executions were all returned to the same 
sessions of the county court, and judgment was then given that the 
land should be sold. It is impossible to distinguish this case from 
Lash v. Gibson, 5 N. C., 366, in which it was decided that the execu- 
tion from a justice bound the land from the time of the levy, and that 
an order of sale subsequently made had relation back to that period. 
We see no reason to disturb that judgment, believing it to be founded 
on right principles, and it must govern the decision in this ease. There 
must consequently be a 

Per Curtam. New trial. 


Cited: Frost v. Etheridge, 12 N. C., 44; Parish v. Turner, 27 N. C., 
282. 








(570) 
JACOBS v. FARRALL.—From Iredell. 


When a defendant admitted the justice of an account, an action on which 
would have been barred by the statute of limitations, but at the same 
time produced an account of equal amount against the plaintiff, which 
he (defendant) alleged was correct, it was Held, that all the defend- 
ant said must be taken together and left to the jury to believe such part 
as they might think proper. 
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Assumpsir for goods sold and delivered. Pleas, the general issue. 
payment, set-off, and the statute of limitations. The plaintiff on the 
trial, to prove his account, produced one Harbin, who swore that he 
produced to the defendant the account and read over the items to him; 
and that the defendant admitted its correctness. This admission was 
made within three years before suit was brought, but at the same time 
that it was made defendant alleged that he had an account of equal 
amount against the plaintiff, which he produced, but plaintiff, who was 
present, denied that it was just. The court instructed the jury that 
the admission of the defendant, if the witness wag believed, was suffi- 
cient evidence of an acknowledgment within three years, and that the 
account produced by the defendant was not proved by his declaration, 
but must be proved by other evidence. A verdict was returned for the 
plaintiif for the amount of his account. A new trial was refused and 
judgment rendered, whereupon defendant appealed. 


Tayror, C. J. The opinion of the court below is excepted to because 
the judge separated the admission of the defendant by making that 
part which acknowledged the plaintiff's account to be just evidence 
against the defendant, and rejecting that part which asserted 
he had an account of equal amount against the plaintiff, which (571) 
the court required the defendant to prove by other evidence. 

This opinion is certainly at variance with the whole current of au- 
thorities, which uniformly establish the principle that the whole of an 
admission must be taken together, to the end of discovering the true 
meaning and sense of the party making it. It is highly reasonable and 
just that it should be so since, if a man will honestly charge himself 
with .a debt which it could not be proved he owed, he seems entitled 
to credit when he swears in his own discharge. It was decided so long 
ago as the time of Hale, “that the confession of a party must be taken 
whole, and not by parts; as if to prove a debt, it be sworn that he con- 
fessed it, but, withal, he said at the same time that he paid it; his 
confession shall be valid as to the payment as well as that he owed it.” 
Trials per Pais., 363. This rule has uniformly prevailed at law as to 
the admission of the confession, but it still rests with the jury to decide 
whether they will believe the whole of it; for the matter of discharge 
may be rendered so improbable by circumstances as to make it unworthy 
of credit, while the other part may be sufficient to charge the defendant. 
He might allege, for example, that he had paid the debt in presence of 
several witnesses, none of whom, when called upon, would confirm his 
statement. There is no difference in this respect between courts of law 
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and equity; but the difference is between pleading and evidence, for if 
an answer in another cause is introduced by way of evidence in Chan- 
cery, the whole of it must be read, as it would be in a court of law. 
But when an answer is put in issue the defendant must prove all the 
facts on which he relies for a discharge, while the plaintiff may avail 
himself of every admission which he thinks material. So if in a court 
of law the plea confesses the matter in demand, but avoids it by other 

circumstances, the proof of avoidance lies on the defendant. 
(572) 13 Vesey, 47; 2 Ball and Beattie, 382. And the principles which 

govern the reading an answer in evidence in a court of law apply, 
though in a different degree, to every other confession; and it may be 
affirmed that no principle in the law of evidence is more firmly estab- 
lished than that if you rely upon the confession of the party you must 
take the whole confession together. 


Per Curiam. New trial. 


Cited: Walker v. Fentress, 18 N. C., 18. 








BRITTAIN v. SMITH.—From Buncombe. 


A. sold to B. a negro boy defective in his eyes, and it was afterwards agreed 
between the parties that if A.. who was going to Charleston, should 
bring back with him a negro boy, he would let B. have him, and would 
take back the defective negro. A. did bring back from Charleston a 
negro boy, and sold him to a third person. In an action brought by B. 
against A. on this agreement, it was Held, that the delivery of the de- 
fective negro was to be an act concurrent with the delivery of the one 
brought from Charleston, and that neither party could sue upon the 
contract without averring and proving a tender or readiness to perform 
his part. 


Assu psir, and the declaration contained two counts: the first, framed 
on a warranty that the sight of a negro boy would not be lost or de- 
stroyed by a disease with which they were affected; and the second, on 
a mutual promise to exchange negroes. 

The evidence was that the plaintiff, being about to purchase a negro 
boy from the defendant, wished him to warrant that a defective eye 
which the negro had would not become perfectly sightless; and to 
plaintiff’s request defendant replied, “There is no doubt of the eye, in 
my opinion”; the plaintiff then took the boy and gave $400 for him. 
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The disease increased upon the eyes of the boy until he became (573) 
of small value, when the defendant, who was on his way to 
Charleston, stopped at the plaintiff's house, and there, together 
with the plaintiff, examined the negro’s eyes. Plaintiff asked defend- 
ant if he intended to bring negroes back with him from Charleston, 
and understanding that he did it was agreed between the parties that 
if defendant brought back a negro boy with him he would let the plain- 
tiff have him and take back the blind one if the boys were of equal 
size; but should the boy brought from Charleston be the larger, then 
plaintiff was to pay defendant the difference in value, considering both 
boys sound. Defendant did bring back another boy and sold him to a 
third person; plaintiff thereupon brought suit, but made no tender 
of the defective boy before issuing his writ. 

The jury, under the charge of the court, found that there was no 
warranty as laid in the first count, but that the defendant did assume, 
as charged in the second, and gave damages for the plaintiff $492. <A 
new trial was moved for and refused, and judgment rendered, where- 
upon defendant appealed. 


Gaston for defendant. 
Wilson contra, 


Taytor, C. J. The contract between these parties, if there be one, 
was that if the defendant brought back a negro boy with him from 
Charleston he would let the plaintiff have him in exchange for the 
defective one. The defendant did bring a boy back; and the question 
is whether the plaintiff can sue him without averring and prov- 
ing that he tendered the boy to the defendant, or that he was dis- (575) 
charged from it by the act of the defendant ? 

It is evident that the acts to be done respectively by the plaintiff and 
defendant were mutual, and were to be performed at the same time. 
The consideration of the defendant’s promise was not the plaintiff's 
promise to deliver the defective negro, but an actual delivery or a legal 
discharge from it. In such cases it is essential that the plaintiff aver 
his readiness to perform his part, and either show that the defendant 
neglected to attend when necessary, or refused to perform his part or 
discharged the plaintiff from the performance. 2 Saunders, 352, n. 3. 
The delivery of the defective negro was to be an act concurrent with 
the delivery of the one brought from Charleston, and neither party 
could sue upon this contract without averring and proving a tender or 
readiness to perform his part. It certainly was not the intention of 
the parties that the defendant should deliver the negro, and trust to the 
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plaintiff’s giving him the other at some future time. The plaintiff 
is supposed to declare against the defendant without showing that he 
was ready to perform his part of the agreement, and the defendant 
answers, “I brought a negro boy from Charleston, and I did not deliver 
him to you because you do not say that you are ready to deliver the 
defective negro to me; and if you were not ready I am not bound to 
deliver mine.” If the plaintiff has any excuse for the nonperformance 
of his part of the contract, it ought regularly to be stated in the declara- 
tion, and, for the furtherance of justice, as no declaration is sent up, 
we are disposed to consider one as filed suited to the truth of the case. 
The case states that the defendant sold the boy he brought up before 
the suit was brought; but how long he kept him in possession, or 
whether he sold him as soon after he came from Charleston as 
(576) to render a tender nugatory on the part of the plaintiff, cannot 
be collected from the case. 

It is true that after a verdict the omission of a tender of an excuse 
for not tendering, may in some cases be aided by the common law in- 
tendment that everything may be presumed to have been proved which 
was necessary to sustain the action, since a verdict will cure a case 
defectively stated. But in this case such a presumption would be con- 
trary to the fact stated in the case that “the plaintiff did not tender the 
defective boy to the defendant.” Whether he had a legal excuse for 
not so doing we are not sufficiently informed with facts to enable us to 
decide. It can only be said that such facts do not appear. There 
must be a new trial. . 


Hart and Henperson, JJ., concurred. 
Per Curiam. New trial. 








GRAVES v. CARTER.—From Caswell. 


Parol evidence shall not be received to contradict an averment, in a deed, 
of the payment of the purchase money. 


Assumpsir to recover the balance of the purchase money of a tract 
of land, which it was alleged plaintiff had sold to defendant. The pleas 
were the general issue and the acts of 1819, entitled “An act to make 
void parol contracts for the sale of land and slaves.” Upon the trial 
below the plaintiff proved that he and the defendant had entered into 
a parol agreement for the sale and purchase of a tract of land, and 
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that it was agreed between them that the land should be surveyed, that 
a deed should be then made, and the purchase money paid by delivering 
to the plaintiff a bond which defendant held against Thomas 
Haralson, for $600, and interest thereon, and for the balance (577) 
a note negotiable and payable at the Milton branch of the New 

Bern Bank. After the land was surveyed the plaintiff made and 
executed a deed and delivered it, with a plat of the survey, to Bedford 
Brown, who was, as he alleged, agent of the defendant to receive the 
deed. ‘The deed remained in Brown’s possession for ten or twelve days, 
when he went to the defendant’s house and informed her that the 
plaintiff was anxious to close the business, and asked her for the bond 
of Haralson; she gave it to him, and he afterwards delivered it to the 
plaintiff. Brown at this time did not give her plaintiff’s deed, but 
thought it probable that he mentioned to her the fact of his having it. 
Some days afterwards the defendant informed Brown that she would 
not comply with the contract or receive the deed, and it remained in 
Brown’s possession until the trial of the cause. 

On the trial plaintiff gave the deed in evidence, and it contained a 
recital that for and in consideration of the sum of $2,538, to him in 
hand paid by the defendant, “the receipt whereof is hereby acknowl- 
edged,” he, the plaintiff, bargained and sold to the defendant the tract 
of land, ete. For the defendant it was contended: (1) That Bedford 
Brown could not be constituted an agent to accept the deed except by 
some writing signed by the defendant. (2) That if his acceptance of 
the deed did bind the defendant no parol evidence ought to be received 
to contradict the averment of the deed that the purchase money was 
paid to the defendant. This objection was overruled by the court, and 
parol evidence was admitted to show that the balance of the purchase 
money had not been paid, and the court instructed the jury that if the 
evidence satisfied them that the defendant had appointed Bedford 
Brown her agent to accept the deed, though the said appointment were 
not in writing, she was bound by his acceptance. A verdict was re- 
turned for plaintiff, and the case stood before this Court on a rule to 
show cause wherefore a new trial should not be granted. 


Murphy in support of the rule. 
Ruffin contra. 


Taytor, C. J. Brocket v. Foscue, 8 N. C., 64, wherein this (580) 
point occurred, was decided in conformity with the clear rule 
of law that parol evidence shall not be received to contradict a deed; 
and however reluctant the court may be to apply a rule which produces 
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injustice in the particular case, yet the community is benefited upon 
the whole by an adherence to the law. In addition to the authorities 
cited in that case may be added Rountree v. Jacob, 2 Taunt., 141, 
where it was held that in an action for money had and received, if the 
defendant shows a deed of assignment of the money to himself, and a 
receipt for the consideration money indorsed, it is a good discharge, 
though there is strong evidence of suspicion that the consideration is 
falsely recited, and that the money never was paid. Though in a court 
of equity the vendee, who pays no part of the purchase money, will be 
considered as a trustee; yet in law the receipt cannot be got over, unless 
it is merely fraudulent. Henderson v. Wild, 2 Campb., 561. There 
must be a 
Per Curiam. New trial. 


Cited: S.c., 12 N. C., 75; Rice v. Carter, 33 N. C., 300; Shaw v. 
Williams, 100 N. C., 280. 








STATE v. SIMPSON.—From Columbus. 


A witness on a trial cannot be asked if he has not, in conversation, stated 
the facts of the case otherwise than he now deposes. 


Tuts case came a second time before the court, it not appearing from 
the certificate sent from this Court that any order or decision had been 
made here on the motion for a new trial. S. v. Simpson, ante, 460, 
and now another point was stated on the record sent up. On the trial 
below defendant’s counsel asked a witness on the part of the prosecution 
if she had not held conversations with others, in which she stated the 
facts otherwise than as she now did. The court below would not per- 

mit the witness to answer the question, and this formed the 
(581) ground of a motion for a new trial. 


The Attorney-General for the State. 


Taytor, C. J. The tendency of the question put to the witness in 
this case was to invalidate her credibility and to cast a shade upon her 
moral character, but such evidence ought to be drawn from other sources 
than the witness himself. It is against first principles to compel a man 
to accuse himself of a crime, and to enforce an answer to such questions 
weuld tend to deprive the citizens of that protection which the law 
affords, and materially obstruct the administration of justice. 
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It is clearly established that a witness cannot be compelled to answer 
any question tending to render him the subject of a criminal accusation ; 
nor to answer interrogations having a direct tendency to subject him 
to penalties, or having suck a connection with them as to form a step 
towards it. 4 Esp., 117; 16 Vesey, 59. 

It was for a long time doubted whether a witness was obliged to 
admit or answer to any matter which tended to lessen his moral esti- 
mation, although it did not involve an indictable offense, but it seems 
now to be settled that he cannot. 3 Campbell, 519. Thus, a woman 
prosecuting for a rape cannot be asked whether she is a woman of a 
dissolute character, nor can other witnesses be called to prove it. The 
principle of these cases applies to the question before us, which I think 
the witness was not bound to answer. 

The other judges concurred. 

Per Curtam. No error. 








(582) 
STATE v. HALE. 


A battery being committed on a slave, no justification or circumstances at- 
tending it béing shown, is an indictable offense. But every battery on 
a slave is not indictable, because the person making it may have matter 
of excuse or justification, which would be no defense for committing a 
battery on a free person. Each case of this sort must, in a great de- 
gree, depend on its own circumstances, 


Apprat from Daniel, J., at CumBERLAND. 

Indictment charging the defendant with having committed an assault 
on a slave, and with inhumanly beating, wounding, ete. 

The jury below found that the defendant committed personal vio- 
lence on the slave mentioned in the indictment by striking him, and 
whether this amounted to the offense charged they referred it to the 
court to decide. Whereupon Daniel, J., rendered judgment for the 
defendant, and the State, by Mr. Solicitor Troy, appealed. 


Taytor, C. J. The indictment in this case is for an inhuman assault 
and battery, but the special verdict states that the defendant struck 
the slave. The question, therefore, presented to the Court is whether 
a battery committed on a slave, no justification or circumstances at- 
tending it being shown, is an indictable offense. 

As there is no positive law decisive of the question a solution of it 
must be deduced from general principles, from reasonings founded on 
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the common law, adapted to the existing condition and cireumstances 

of our society, and indicating that result which is best adapted to gen- 

eral expedience. Presumptive evidence of what this is arises in some 
degree from usage, of which the Legislature must have been long 

(583) since apprised by the repeated conviction and punishment of 
persons charged with this offense. 

It would be a subject of regret to every thinking person if courts of 
justice were restrained by any austere rule of judicature from keeping 
pace with the march of benignant policy and provident humanity, 
which for many years has characterized every legislative act relative 
to the protection of slaves, and which Christianity, by the mild diffu- 
sion of its light and influence has contributed to promote, and even 
domestic safety and interest equally enjoin. 

The wisdom of this course of legislation has not exhausted itself on 
the specific objects to which it was directed, but has produced wider 
and happier consequences in securing to this class of persons milder 
treatment and more attention to their safety; for the very cireum- 
stance of their being brought within the pale of legal protection has 
had a corresponding influence upon the tone of public feeling towards 
them, has rendered them of more value to their masters, and suppressed 
many outrages, which were before but too frequent. 

It is, however, objected in this case that no offense has been com- 
mitted, and the indictment is not sustainable, because the person as- 
saulted is a slave, who is not protected by the general criminal law of 
the State; but that, as the property of an individual, the owner may 
be redressed by a civil action. 

But though neither the common law, nor any other code yet devised 
by man, could foresee and specify every case that might arise, and thus 
supersede the use of reason in the ordinary affairs of life, yet it fur- 
nishes the principles of justice adapted to every state and condition of 
society. It contains general rules fitted to meet the diversified relations 
and various conditions of social man. Many of the most important 
of these rules are not set down in any statute or ordinance, but depend 

upon common law for their support; of this description is the 
(584) rule that breaking the public peace is an offense, and punishable 
by fine and imprisonment. 

An assault and battery is not indictable in any case to redress the 
private injury, for that is to be effected by a civil action; but because 
the offense is injurious to the citizens at large by its breach of the 
peace, by the terror and alarm it excites, by the disturbance of that 
social order which it is the primary object of the law to maintain, and 
by the contagious example of crimes. 
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The instinct: of a slave may be, and generally is, tamed into sub- 
servience to his master’s will, and from him he receives chastisement, 
whether it be merited or not, with perfect submission, for he knows 
the extent of the dominion assumed over him, and that the law ratifies 
the claim. But when the same authority is wantonly usurped by a 
stranger, nature is disposed to assert her rights and to prompt the 
slave to a resistance, often momentarily successful, sometimes fatally so. 

The public peace is thus broken as much as if a free man had been 
beaten, for the party of the aggressor is always the strongest, and such 
contests usually terminate by overpowering the slave and inflicting on 
him a severe chastisement, without regard to the original cause of the 
conflict. There is consequently as much reason for making such offenses 
indidetable as if a white man had been the victim. 

A wanton injury committed on a slave is a great provocation to the 
owner, awakens his resentment, and has a direct tendency to a breach 
of the peace by inciting him to seek immediate vengeance. If resented 
in the heat of blood it would probably extenuate a homicide to man- 
slaughter upon the same principle with the case stated by Lord Hale, 
that if A., riding on the road, B. had whipped his horse out of the 
track, and then A. had alighted and killed B. 

These offenses are usually committed by men of dissolute (585) 
habits, hanging loose upon society, who, being repelled from 
association with well disposed citizens, take refuge in the company of 
colored persons and slaves, whom they deprave by their example, em- 
‘bolden by their familiarity, and then beat, under the expectation that 
a slave dare not resent a blow from a white man. 

If such offenses may be committed with impunity the public peace 
will not only be rendered extremely insecure, but the value of slave 
property must be much impaired, for the offenders can seldom make 
any reparation in damages. 

Nor is it necessary in any case that a person who has received an 
injury, real or imaginary, from a slave should carve out his own justice, 
for the law has made ample and summary provision for the punishment 
of all-trivial offenses committed by slaves, by carrying them before a jus- 
tice who is authorized to pass sentence for their being publicly whipped. 
1 Rev. Code, 448. This provision, while it excludes the necessity of 
private vengeance, would seem to forbid its legality, since it effectually 
protects all persons from the insolence of slaves, even where their mas- 
ters are unwilling to correct them upon complaint being made. 

The common law has often been called into efficient operation for the 
punishment of public cruelty inflicted upon animals, for needless and 
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wanton barbarity exercised even by masters upon their slaves, and for 
various violations of decency, morals, and comfort. Reason and 
analogy seem to require that a human being, although the subject of 
property, should be so far protected as the public might be injured 
through him. 

For all purposes necessary to enforce the obedience of the slave, and 
to render him useful as property, the law secures to the master a com- 
plete authority over him, and it will not lightly interfere with the 
relation thus established. It is a more effectual guarantee of his right 

of property when the slave is protected from wanton abuse from 
(586) those who have no power over him; for it cannot be disputed 

that a slave is rendered less capable of performing his master’s 
service when he finds himself exposed by the law to the capricious vio- 
lence of every turbulent man in the community. 

Mitigated as slavery is by the humanity of our laws, the refinement 
of manners, and by public opinion, which revolts at every instance of 
cruelty towards them, it would be an anomaly in the system of police 
which affects them if the offense stated in the verdict were not indict- 
able. At the same time it is undeniable that such offense must be con- 
sidered with a view to the actual condition of society, and the differ- 
ence between a white man and a slave, securing the first from injury 
and insult and the other from needless violence and outrage. From 
this difference it arises that many circumstances which would not con- 
stitute a legal provocation for a battery committed by one white man 
on another would justify it if committed on a slave, provided the bat- 
tery were not excessive. It is impossible to draw the line with preci- 
sion or lay down the rule in the abstract; but, as was said in Tacket’s 
case, the circumstances must be judged of by the court and jury with 
a due regard to the habits and feelings of society. But where ~no 
justification is shown, as in this case, I am of opinion the indictment 
is maintainable. 


act, J. T coneur in the opinion given. TI think it would be highly 
improper that every assault and battery upon. a slave should be con- 
sidered an indictable offense, because the person making it might have 
matter of excuse or justification on his side which could not be used as ° 
a defense for committing an assault and battery upon a free person. 
But where an assault and battery is committed upon a slave without 
cause, lawful excuse or without sufficient provocation, [ think it amounts 
to an indictable offense. Much depends upon the circumstances 

(587) of the case when it happens; these circumstances are not set 
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forth in this case, and I think it material that they should appear. I 
therefore think the judgment of the court below should be reversed, and 
a new trial granted for that purpose. 


Henperson, J., concurred. 
Per Curiam. Reversed. 


Cited: S.v. Mann, 13 N. C., 263, 264; S. v. Samuel, 19 N. C., 184; 
8S. v. Jarrott, 23 N. C., 83; S. v. Caesar, 31 N. C., 403, 410, 413; 
S. v. Kennedy, 169 N. C., 294. 
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IN EQUITY 


DANIEL v. McRAE.—From Wake. 


Indorsers on accommodation paper for the benefit of a third person, where 
there is no special agreement between such indorsers, and where neither 
is benefited, are to be considered cosureties; and, therefore, where A. 
and B. became at several times indorsers on a note made for the benefit 
of C., on which C. by discounting at a bank received the money, it was 
Held, that B., against whom the bank recovered, and who was the last 
indorser, was entitled to call upon A. for one-half only of the sum: 
recovered by the bank; and that every indorsement is but prima facie 
evidence of the purchase of a note, and the contrary may be shown. 


Tuer complaint as set forth in the bill was that the complainant had 
indorsed for the accommodation of one Lucas a promissory note, nego- 
tiable and payable at the office of the Bank of the United States, in 
Fayetteville, for about the sum of $900; that after such indorsement 
he redelivered the paper to Lucas, who applied to the defendant to 
indorse the same, as the rules of the bank required two indorsers before 
discounting any paper. The bill stated that McRae indorsed at the 
request and instance of Lucas alone, and not of the complainant, and 
the paper was discounted at bank for the sole benefit of Lucas. The 
note, when it came to maturity, was protested for nonpayment, and 
was paid and satisfied by McRae, who then commenced suit upon it 
against the complainant, contending that, as last indorser, he had a 
remedy gainst complainant as a prior indorser for the full mount of 
the note. The complainant being willing to do what he believed equity 
required, paid to the agent of McRae one-half of the principal and 
interest then due on the note, and it was agreed between the attorneys 
of the parties respectively that the suit should proceed to try the ques- 
tion of complainant’s liability for more than one-half of the amount 

of the note, and, further, that to avoid unnecessary expense, the 
(591) suit should abide the determination of one then pending in the 

Supreme Court, which was said to be similar in its nature; that 
afterwards, however, and notwithstanding this agreement, a judgment 
was rendered in the suit against the complainant for the full amount 
of the note at a time when neither of the attorneys who had entered 
into the agreement before stated were in court; that on this judgment 
(of the existence of which complainant was ignorant until after the 
adjournment of the court in which it was rendered) an execution had 
issued. The complainant further stated in his bill that he had pro- 
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cured an assignment of a part of the property of Lucas to secure him- 
self in his indorsement that he doubted his title thereto, that he was 
ignorant of the value thereof, and that he always had been and was yet 
willing to give the defendant a full share of the benefit of such assign- 
ment. The bill prayed an injunction and relief generally. 

The answer affirmed that defendant indorsed the note upon the faith 
of the responsibility of the complainant’s prior indorsement, and posi- 
tively denied any understanding or agreement between himself and the 
complainant that they should become bound as cosureties for Lucas 
on the note. It admitted that judgment was obtained against the com- 
plainant by defendant for the full amount of the note, and stated that 
since the judgment the execution had been credited by the amount of 
one-half of the note, which complainant had paid. It denied that any 
undue advantage was taken of complainant in obtaining the judgment, 
and also that any agreement was ever made, as set forth, that the suit 
should abide the decision of the Supreme Court on a similar question. 

It was further insisted that the complainant had complete remedy 
at law. 


Ruffin for complainant. 
Seawell contra. (600) 
Curia advisari vult. 


Haut, J. The facts in this case are but few. The question is 
whether Daniel is bound to pay the full amount which the note given 
by Lucas to him calls for or only a moiety of that sum. I think the 
same principles should govern the case as if it was decided in a court of 
law, because the reason why this court assumes jurisdiction is that 
Daniel, owing to particular circumstances, did not make a defense 
at law. 

When the note was given to Daniel there was no obligation on Lucas 
to pay it, because it was given on no consideration; the same remark 
may be made when it was indorsed by Daniel to McRae. McRae could 
not have effected a recovery against Daniel, because he had given noth- 
ing for it; nor was there any liability upon any person, after the 
indorsement, for accommodation made by McRae, until it was accepted 
by the bank, and by them discounted. At that time Lucas became 
absolutely bound to pay it, and both McRae and Daniel became securi- 
ties for him. Lucas became bound because he received the money from 
the bank; McRae and Daniel became bound as his securities because 
he received it by their means and at their request. When McRae paid 
the debt to the bank he paid it as the security of Lucas. Had he pur- 
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chased the note from Daniel for value, and then indorsed it to the bank 
for value, and had either he or Lucas, by his consent, received the 

money raised upon it, and then Lucas had failed, and he had 
(601) been obliged to pay the money due to the bank, there could be 

no doubt but he could recover the full amount against Daniel. 
There would be the same result if he had paid for the note to Lucas, 
by the consent of Daniel. In either of these cases he would have had a 
remedy upon Daniel’s indorsement for full indemnity, and this remedy 
would be authorized by the well known rules of law established in the 
mercantile world, with regard to bills of exchange and negotiable papers. 
I admit that the form of the note and the indorsements on it, without 
going further, would lead to the same remedy. Every indorsement is 
a prima facie evidence of a purchase of the note; but the contrary 
may be shown. In the present case it appears that McRae gave noth- 
ing for the note, and when he indorsed it he stood in the same situation 
with Daniel; it never had belonged to either of them when the bank 
discounted it and paid the money to Lucas; it was, in their hands, 
evidence of a debt both against the maker and the indorsers, and they 
had their remedy accordingly. If either indorser paid it, he had a 
remedy against Lucas for the full amount, but against the other indorser 
for a moiety only, and that upon a principle of justice and equity that. 
as they both stood in the same situation as cosureties, there could be no 
reason why one should be compelled to bear a greater burden than 
the other; their indorsements were both gratuitous, and on that account 
when made, a prius or posterius, gave no rule of liability. 

It may be further observed that had not McRae or some other person 
indorsed the note Daniel’s liability would have never happened, for the 
bank would not receive it without another indorser. 

It is said that in a case similar to the present the court, in giving 
judgment for the plaintiff, relied upon the cases of Smith v. Knor, 
3 Esp., 46, and Charles v. Marsden, 1 Taunt., 224. I allude to Brown 
v. Mott, 7 Johnson, 361. In both those cases the plaintiffs, the in- 
dorsees, were purchasers of the bill for valuable consideration; that 
was not the ease here. McRae paid nothing for the note until he paid 
the debt due the bank as security in consequence of his indorsement 
for the accommodation of Lucas. 

There can be no doubt but that the transaction may be looked at as it 
really happened. 15 East, 222; Wright v. Latham, 7 N. C., 298. 


Henperson, J. This bill presents the question, Is MeRae the co- 
surety of Daniel for Lucas or supplemental only? If he is the former 
Daniel is entitled to relief; if the latter he is not. Cosureties are those 
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who have assumed the same obligation, equal in all their liabilities; 
supplemental sureties are those who come in aid of the former. We 
are not precluded by the nature of the indorsement from examining 
the transaction as it really is, it affording only prima facie evidence 
of the nature and order of the liabilities of the different persons whose 
names appear upon the note; to prove this, authorities need not be 
eited. The discussions which daily arise in our courts of justice upon 
accommodation notes and bills prove sufficiently that the mercantile 
order of liability is only prima facie evidence, and, in fact, may be even 
inverted, as was declared in 15 East, 216, where a subsequent indorsee 
was held liable to a prior indorser (not indeed on the bill), it being 
shown that it was discounted for his benefit, which fact never could 
have appeared to the Court if the note and indorsements were con- 
clusive upon the parties. I am at a loss to discover how it could ever 
have been doubted, for the admission of such evidence contradicts no 
express written agreement, but repels an implication only. The note 
in the hands of Daniel created no liability in Lucas, for Daniel had 
given nothing for it. The same may be said when it was in the 

hands of McRae, to whom, it was delivered by Lucas, the maker, (603) 
which is evidence that it was made for Lucas’s accommodation, 

and was not an evidence of a debt from Lucas to Daniel; for if so why 
was it left in the hands of Lucas, the maker? By this fact McRae was 
informed that the note was made for Lucas’s accommodation. To 
enable him to raise money, he put his name there at Lucas’s request 
and for Lucas’s benefit. These are the facts of the case, and from them 
we will endeavor to ascertain the nature and extent of McRae’s engage- 
ment. Every indorsement of a note is drawing a bill of exchange. It 
directs tne maker of the note to pay its amount to the indorsee, and if 
the maker gives value for it, it imposes upon the indorser the obliga- 
tion of paying it himself if the maker should not do so upon applica- 
tion, and he, the indorser, should be duly notified thereof. It imposes 
no obligation on the indorsee to apply to a prior indorser before he 
calls on a subsequent one, but he may do so if he thinks proper; for 
each indorser may be considered by him as drawing the bill in his 
favor, and he is substituted to all their rights; but he is called on to 
make proof of his endeavors to procure payment from the maker of 
the note, or acceptor of the bill of exchange only, and due notice thereof 
to such indorsee as he may think proper to call before the Court. 
Whether he has applied or given notice to any other indorser is entirely 
unimportant in that trial. The bank therefore recovered of McRae, re- 
gardless of what steps they might have taken against Daniel. Their 


333 











IN THE SUPREME COURT. [9 





DANIEL v. McRae. 





obligation was to use due diligence as regarded Lucas. The obligations 
of Daniel and McRae were precisely the same, equal in every respect 
to each other. They are therefore cosureties, and the one not supple- 
mental to the other.: It is true that an indorsee for value, when he 
indorses the note or bill over, has all his prior indorsers for his in- 
demnity; and had McRae discounted this note by paying Lucas the 

money (for it is not necessary that the money should be paid 
(604) to his indorser; it is sufficient that it is paid to any one at his 

request) when he afterwards paid the money, and took up the 
bill from the bank, he would have been remitted to his former situation, 
and might then have looked to Daniel for an indemnity. The money 
which McRae paid to the bank was in satisfaction of his promise that 
he would pay if Lucas did not, and not as a purchaser of the note. 
That cosureties may be, by different instruments executed at different 
times, and without communication or mutual understanding to that 
effect is shown by Deering v. Earl of Wilchelsea, 2 Bos. & Pul., 270, and 
Craythorn v. Sir John Swinburn, 14 Vesey. In the latter case Lord 
Eldon refused relief, not because the parties were bound by different 
instruments, but because one surety was supplemental to the other. 
In which case, also, it is admitted that contribution arises, not upon 
contract, but upon the principle of equity that equality is equity; that 
is, that it was originally so, however it may be at present, since adjudi- 
cations have been made upon the subject because men are presumed 
to act in reference to the law as expounded. 

I think these principles are plainly deducible from the English 
authorities, although I can find none of them analogous to the present 
case. Brown v. Maffey, 15 East, 216, may on first view seem to be 
analogous. But I think it essentially differs. In that case a note was 
given to the payee to raise money to fulfill some obligation or promise 
which he was under or then undertook to the maker. The note was 
then delivered to the payee, and by him indorsed to the plaintiff with- 
out consideration, and by the plaintiff indorsed at the request and for 
the accommodation of the payee. The plaintiff was afterwards com- 
pelled to take it up, and he brought an action against the maker. The 
note, in that case was in possession of the person to whom it was pay- 
able, and this by the consent of the maker. The payee was thereby 

enabled to gain credit and cause others to incur liabilities for 
(605) him upon the faith of the note; and this by the consent of the 
defendant, who thereby gave evidence to the world that the payee 
had its amount in his hands, and that he would pay the same to his 
indorsee. Not so in the present case. For Lucas, the maker, retained 
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the note even after Daniel’s indorsement, which was the most satisfac- 
tory evidence that it was made for his accommodation, and was not 
evidence of a real debt due from him to Daniel. All the cireumstances 
when taken together speak the truth. There was no danger of imposi- 
tion. Besides, it appears that the note in the case above referred to 
was a note for the sole benefit and accommodation of the payee. An- 
other observation might be made on the case. The defendant succeeded 
in his defense on other grounds, and it was a matter of not much mo- 
ment how he did so. I admit that Brown v. Mott, 7 Johns., 361, is an 
authority in point against the complainant. I have examined that 
case with respect and attenton, which is due to everything that comes 
from that court, and I do not think that the authorities on which it is 
professedly bottomed support it. 


Taytor, C. J., dissented. 
Per Curiam. Judgment accordingly. 


Cited: Hatcher v. McMorine, 14 N. C., 229; Richards v. Simms, 
18 N. C., 49, 50, 51; Dawson v. Pettway, 20 N. C., 533; Southerland v. 
Fremont, 107 N. C., 569; Atwater v. Farthing, 118 N. C., 388; Smith 
v. Carr, 128 N. C., 152; Shuford v. Cook, 164 N. C., 50. 





PEAGRAM v. KING & KING.—From Cumberland. 


A bill was filed to set aside a verdict in detinue obtained in Chatham 
Superior Court by perjury, and to obtain a new trial, on the ground 
that the means of proving the perjury were discovered too late to ob- 
tain redress at law. These facts being affirmed by a jury here, this 
Court decrees a new trial, and directs it to be had in the county where 
the first trial was had, prohibiting both parties from taking advantage 
of the time which has elapsed since the former trial. 


Tus bill having been retained at a former term (ante, 295) (606) 
several issues were ordered to be submitted to a jury, from whose 
finding it appeared that the verdict in the suit mentioned in the bill 
was founded on the false testimony of Joseph Jenks, who was corrupted 
by a bribe to swear falsely; that Jenks in his last illness declared that 
he had sworn falsely, and that complainant had no knowedge of this 
declaration, or of the means of proving the same before or during the 
term in which the suit was finally determined. And at this term 
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Ruffin opposed the making of any decree. 
(aston contra. 


Tayror, C. J. The object of this bill is to set aside a verdict at law, 
obtained by fraud and perjury, and to procure a ‘new trial of the issue, 
whether a gift was made or not by R. Pegram to the defendants. The 
general allegations in the bill are that Joseph Jenks, the witness by 
whose testimony alone the gift was established, perjured himself in 
the oath he took, incited by the promise of a bribe from the defendant, 

Teedy King; and that he declared in his last illness that he had 
(611) done so, betraying at the same time a deep sentiment of remorse 

at the recollection of his atrocity. That though a rumor to that 
effect was floating about, and had actually reached the ears of the com- 
plainant, in consequence of which he moved for a new trial, yet he was 
unable, with the utmost diligence, to ascertain any witness by whom 
he could prove it, and therefore relinquished the motion; but that after- 
wards, and too late to obtain redress at law, he discovered witnesses by 
whom it could be proved, and in consequence lost no time in applying 
to a court of equity for relief. The answer denies the allegations in 
the bill, but they have all been affirmed by the jury upon issues sub- 
mitted to them; and upon a review and reconsideration of the evidence 
I see no reason to be dissatisfied with the verdict. It then results that 
the complainant has been deprived of a valuable property by a judg- 
ment at law, procured by fraud, perjury, and corruption, and the inquiry 
now is whether he can be relieved in this Court. 

The general doctrine is that where a verdict has been obtained by 
fraud a court of equity will interfere by granting a new trial at law, 
but the power being one which may be abused to the purposes of in- 
justice has always been exercised with extreme caution, and never ex- 
tended to any case where the party applying has been guilty of any 
laches, and might have made use of the evidence at law, lest the Court 
should thereby encourage negligence or minister to the litigious passions 
of men. But where a judgment is obtained at law upon a forged bond, 
and the defendant was surprised in consequence of all the pretended 
witnesses to the bond being dead, a new trial was granted. 2 Vern., 
240. 

It is, in general, true both at law and in equity that a new trial will 
not be granted on the ground of newly discovered evidence, when it 
goes merely to impeach the testimony of a witness at a former trial, 

nor to let in cumulative evidence as to matter which was prin- 
(612) cipally controverted at the former trial; but that is very differ- 
ent from newly discovered evidence which goes utterly to destroy 
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the former testimony and cut it up by the root by showing that it was 
founded in perjury. Accordingly, both courts furnish instances of a 
new trial being granted for the latter cause. 

A new trial was granted upon the ground that the testimony was a 
fiction, supported by perjury, which the defendant could not be pre- 
pared to answer; and that circumstances had been discovered since the 
trial to detect the iniquity. 3 Burr., 1772. And in a court of equity 
if new evidence is discovered which could not possibly be made use of 
in the first trial, the court will interfere. 1 Ch. Cas., 23. No evidence 
could have been given of the dying declarations of Jenks, wrung from 
him in an agony of remorse, when he had no motive to misrepresent; 
for the complainant shows (as far as such a fact can be affirmatively 
established) that he knew not by whom to prove it until after the trial, 
when Peter Avent gave him the information. It is admitted, Pree. in 
Chan., 193, that if a witness on whose testimony a verdict has been 
given was convicted of perjury a new trial may be granted. The death 
of Jenks before the complainant knew by what witness his declaration 
could be shown rendered a prosecution impossible, and brings this case 
within the reason of the decision. 

The courts of chancery in this State are invested with all the powers 
and authorities rightfully incident to such courts, and may therefore 
direct a new trial at law in the county where the first trial was had. 
The direction in the act of Assembly relative to the trial of issues of 
fact is confined to such as arise in the course of a cause then on trial; 
as in this case, the facts which the court desired to be found, before they 
could judge of the equity arising from them, have been established by 
a jury here. The conclusion of law which the court pronounces 
is that a new trial be had in the court whence the case at law (613) 
came; and upon the trial the parties on either side will be at 
liberty to go into any legal evidence which tends to establish or destroy 
the gift. But the delays which have occurred in the cause, arising 
chiefly from the organization of the courts of equity, render it fit that 
neither party should avail himself of the time which has elapsed since 
the judgment below, and this must be part of the decree. 

Per Curiam. Decree accordingly. 

Cited: Pemberton v. Kirk, 39 N. C., 180; Dyche v. Patton, 56 N.C., 
334; S. v. Turner, 143 N. C., 649; Moore v. Gulley, 144 N. C., 85; 


Mottu v. Davis, 153 N. C., 163. 
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TURNER, Apministrator, Erc., v. WILLIAM WHITTED & LEVI 
WHITTED.—From Orange. 


1. Testator devised a part of his estate to his wife and his daughter Anne, 
and in case his wife should have another child or be with child at his 
death, a portion of the same to such child; “and if he should have no 
child at the time of his decease, or his wife should not be with child, 
or in case he should at his death have a child or children, and such 
child or children die before arriving at the age of 21 years, or without 
heirs lawfully begotten, then” over. Held, that the disjunctive or shall! 
be construed and, to effect the intent of the testator, and thai such 
limitation is not too remote. 





2. The testator further, in the same clause of his will, adds, in disposing of 
the property: “given as aforesaid to his child or children; if no such 
child or children, to be equally divided between his brothers W. and L.” 


etc. 





~ 


3. Construed, that this is a limitation upon the contingency of the birth of a 
posthumous child, and the existence cr nonexistence of his daughter 
Anne at the time of his death; and does not await all the limitations 
enumerated in the first part of the clause, 


4. A direction in testator’s will that “his executors shall use all lawful 
means to have his slaves set free, either by the General Assembly or 
other competent authority,” held to be void, and they consequently re- 
sult to the next of kin. 


5 It is a general rule with respect to the profits of real estate that where 
the fee is vested in a devisee, subject to be divested upon a contingency, 
the profits which accrue from the death of testator until the divesting 
of the estate belong to administrator of devisee. 


(614) Tue bill stated that one John Whitted died seized and pos- 

sessed of a large real and personal estate, and by his will, bearing 
date 18° Mareh, 1804, devised and bequeathed to Susanna, his then j 
wife, a part of his real estate, three negroes, together with one-half of 
the money on hand, and all the rest of his personal property, his negroes 
excepted, reserving also sundry small pecuniary legacies, afterwards 
mentioned in the will. That by the will he also gave to his daughter 
Anne all the residue of his lands and houses and six negroes, viz., Jack, 
Hetty, Duncan, James, Stephen, and Betty, together with one-half of 
the money on hand and one-half of the rest of his personal property, 
subject to certain small peeuniary legacies and reservations in the will 





expressed; and thereby gave, in ease his wife should have another child 
before his death or prove with child at the time of his death, to such 
child certain parts of the land and personal property before given to 
! his daughter Anne; but if either such chid or Anne should die before 
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his or her arrival at full age or without heirs lawfully begotten, the 
part and share so given to the one so dying should go to the survivor; 
and by the will the testator further directed that a certain mulatto 
slave named Fanny should be emancipated and set free, and that his 
executors should use all lawful means to have her set free, either by the 
General Assembly or other competent authority, and that his estate 
should defray the necessary expense, but that his “executors should not, 
on any pretence whatever, ever suffer the said Fanny to be removed out 
of Orange County”; and by the will testator further bequeathed: “If 
he should have no child at the time of his decease or his wife should 
not be with child, or in case he should at his death have a child or 
children, and such child or children die before arriving at the 

age of twenty-one years, or without heirs lawfully begotten, (615) 
that then and in that case his slaves Duncan, James, Stephen, 

and Betty, aforesaid, should be emancipated and set free in the same 
manner and under the same rules as before mentioned concerning 
Fanny”; and the testator further devised and bequeathed that “in case 
he should die without a child, or that his wife should not be with child 
at the time of his death, or in case of the death of his daughter Anne 
before she arrived at full age, or without heirs lawfully begotten, he 
gave to William Whitten, his brother, his house and lot No. 9, in the 
town of Hillsboro, and his negro Jack; and to his brother Levi Whitted 
he gave two tracts of land in Orange County, one purchased from James 
Hogg. the other from F. Dunn.” And by his will testator further 
gave “that part of the money on bond debts due to him, and money 
arising from the sale of his personal property, given as aforesaid to his 
child or children, if no such child or children, to be equally divided 
between his brothers William and Levi, and all the interest of his lands 
in the western country also to his said brothers to be equally divided 
between them; and the negro woman Hetty to his brother Levi: Pro- 
vided that each of them, the said William and Levi, pay unto my 
father, William Whitted, senior, in trust, for the use and support of 
Samuel Bigelow, the sum of £25, and the further sum of £25 in trust 
for the above mentioned mulatto child Fanny, to be paid to her when 
she shall arrive at full age; and, Provided further, that they, the said 
William and Levi, pay to Mary Bird, Hannah Harris, Elizabeth Holden, 
and Susannah Thompson the sum of £110 each, that is to say, the said 
William to pay £55 to each of them and the said Levi to pay £55 to 
each of them, within the term of two years after.my decease; and in 
case of failure to pay the legacies aforesaid to my father and sisters 
within the time limited, then the property willed to the said Wil- 
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(616) liam and Levi shall be equally divided between them, the said 

William and Levi, and my father, for the purposes aforesaid, 
and my sisters, Mary Bird, Hannah Harris, Elizabeth Holden, and 
Susannah Thompson, share and share alike.” 

The testator further directed that his executors, for the use and 
benefit of his child or children, should lend into good hands on interest 
the money on hand, and take bonds for unsettled debts due to him, and 
also lend out as aforesaid all the rents received for houses and lands 
and negro hire, except so much as might be necessary for the support 
of his child or children, and to have the interest regularly paid and 
converted into principal once a year, and also immediately collect all 
unsafe and doubtful debts, and lend the monies collected on interest 
as aforesaid. The defendants, together with William Norwood, Esq., 
were left executors, but the defendants alone qualified and took into 
possession the personal estate, and also took the care and nurture of 
Anne, who was then an infant, and received the rents and profits of the 
real estate devised by testator to his child. 

The bill further stated that at the time of making the will, and at 
the time of testator’s death, he had no child but Anne, and that his wife, 
Susannah, was not at the time of making the will, nor at any time 
afterwards, enceinte of another child by the testator. That complainant, 
after the death of Jehu Whitted, intermarried with Susannah, the 
widow, who afterwards died intestate, and the complainant became her 
administrator. : 

The bill further stated that Anne died an infant, intestate, without 
issue of her body or having ever had any, and letters of administration 
on her estate were also granted to complainant, by virtue of which 
administrations complainant claimed to be entitled to all the personal 
estate bequeathed to Susannah and Anne, with the profits thereof, and 

the rents and profits of the land. 
(617) The bill further stated that the defendants, for the purpose of 

emancipating said slaves, threatened to remove them to some 
state or country beyond the jurisdiction of the court, and prayed that 
they might be enjoined from removing the slaves, and that they 
might give security for their forthcoming at the order of the 
court, or otherwise that the slaves should be delivered to the sheriff 
for safekeeping; and also prayed the writ of subpana. The defendants 
in their answer admitted the death of Jehu Whitted, and that he left a 
will containing the devises and bequests set forth in the bill; that they 
had qualified as executors to said will; they further admitted the inter- 
marriage of complainant with Susannah, the widow, her subsequent 
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death as well as that of Anne, as charged in the bill, and that adminis- 
tration on both estates had been committed to complainant; that 
Susannah never had any child by the testator but Anne; that as exec- 
utors they took possession of the personal estate of their testator, and 
were now and at all times ready to account. Further answering, they 
said that long since they had settled with complainant for Susannah’s 
share of the estate, and annexed as part of their answer their general 
account of the estate of their testator, as also an account of so much 
of the estate as was given to Anne; an account of the rents of real 
estate and hire of negroes. The answer further stated that the defend- 
ant Levi Whitted was appointed by Orange County court guardian to 
Anne, and as such took into his hands or became responsible for her 
estate; and the account of the guardianship up to the court after Anne’s 
death made part of the answer. The defendant admitted that the girl, 
Fanny, had been emancipated, as directed by the testator; and as to 
the slaves Duncan, James, Stephen, and Betty, defendants submitted 
whether the event had not oceurred which, according to the testator’s 
directions, had placed these negroes in the hands of the defendants, 
in trust, to use their best endeavors to have them emancipated. 
Defendants further insisted that the legal estate was in them, (618) 
aud that neither the next of kin of Anne nor her administrator 

in their behalf had any right to claim them now, or under any cireum- 
stances which might hereafter occur. As to the negro Jack the answer 
submitted whether he did not under the will belong to the defendant, 
William Whitted. 

As to the profits of Anne’s estate, defendants submitted whether they 
did not belong to them, and go over with the estate according to the 
limitations of the will, and as Anne was dead without issue, they sub- 
mitted whether the personal estate of Anne did not under the will belong 
to them, and as to Hetty it was insisted that she belonged to the 
defendant Levi. 


Tayror, C. J. The limitations over of the real and personal prop- 
erty to the testator’s brothers, in the two first sentences of the eleventh 
clause of the will, are certainly valid if the disjunctive word or is to 
be construed as the copulative and. Many cases have established the 
propriety of so construing it in wills of this kind, otherwise the property 
would be carried over, if the first devisee died under the age of twenty- 
one, though he had left issue, when the intent of the devisor was that 
both events should happen, the dying under twenty-one and without 
issue, before the estate should go over. So that at the age of twenty- 
one it was intended that the daughter should have the power of dis- 
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posing of the estate absolutely, and of making what provision she 
pleased for her issue, if she should have any: but in the event of her 
dying before twenty-one that her issue should not be deprived of the 
inheritance. Therefore the limitations over are not upon an indefinite 
failure of issue, but upon such events as must happen, if ever, within 
the time prescribed by law. To the eases quoted may be added the 
following decisions in this State. Dickinson v. Jordan, 5 N. C., 
(619) 380; Lindsey v. Burfoot, tb., 494; Arrington v. Alston, 4 N. C., 
727: s.c.6 N. C., 321. 

The construction of that part of this clause which disposes of the 
money on hand, debts due, money arising from the sale of property, 
and the interest of the testator’s land in Tennessee, is attended with 
more difficulty, owing to the introduction of the words, “if no such 
child or children.” Nor should I feel any insuperable obstacle to con- 
nect these expressions with all the contingencies so distinetly enumer- 
ated at the beginning of the clause, were it not for the provisions at the 
end. For the pronoun such, being a word of reference, would gram- 
matically relate to the child or children, which had been previously 
described, viz., living at the testator’s death or surviving him and dying 
without issue and under twenty-one years of age. But the supposition 
that the testator intended his brothers to have this property in the 
event of his daughter dying without issue under twenty-one is rendered 
inadmissible by his directing his brothers to pay his sisters one hundred 
and ten pounds each within two years after his death; and on their 
failure to do so admitting his father and sisters to participate with his 
brothers equally in the property. Such a provision would be rational 
and perfectly consistent in the event of the testator’s dying without 
any child, for then his brothers would become immediately entitled 
to the property g but to compel them to pay the money at that time or 
to give them and the others the property at that time, in case of failure, 
when his daughter might live for years afterwards, and it remained in 
uncertainty whether she would die under age and without issue, was a 
provision which could scarcely have entered into the mind of any man. 
The other legacies contained in the proviso are alike inconsistent with 
the belief that this part of the bequest was to await all the limitations 
enumerated in the beginning of the clause. The provision for the 

support of Bigelow was payable as soon as any legacies can be 
(620) demanded, at the end of two years; the sum to be paid to Fanny 
was due at the age of twenty-one, and might become due while 
the daughter Anne was yet alive, who might after all have left issue and 
died under twenty-one, after the lapse of a long period from the time 
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the legacy was payable; or might have attained the age of twenty-one, 
and thereby have defeated the limitation over. 

The consequence of this construction is, that of the property left to 
his daughter Anne part of it is limited over to his brothers upon any 
one of several contingencies happening; whereas, the other part, viz., 
money, debts, the proceeds of the sales, and the western lands, are given 
to them only upon one contingency, viz., “if he has no such child or 
children,” and his daughter Anne, having survived him, the event has 
not occurred upon which they were to take. If this is the necessary 
construction of the will it must prevail, although a good reason cannot 
be given why the testator should have made such an arrangement of 
his property. If I were making a will for him I should probably 
have made all the limitations dependent on the same events. But on 
the other hand he might have had some reason for so doing, and he 
had a right to dispose of his property as he pleased. Now, if he 
designed to make them different he could have used no expressions more 
apt for the purpose than he has done. Ie enumerates all the contin- 
gencies when he gives the house and lot and Jack to William; he 
repeats them when he gives the two tracts of land to Levi; and if he 
had taken no further notice of them the subsequent devises in the same 
clause would have been subject to them. The introduction of part of 
them only when he disposes of the residue of the property may therefore 
have been designed. It would be a dangerous latitude of construction 
to say that the testator did not mean what he said unless we could 
clearly collect it from the whole will, more especially as such a 
conclusion would render absurd and senseless all the provisos (621) 
which are dependent on the other events. 

The direction in the tenth clause as to the emancipation of the slaves 
is void, according to the decision in Craven’s case, they consequently 
result to the next of kin of the testator. 

With respect to the profits of the real estate there is nothing in the 
will to take them out of the operation of the general rule; that as the 
fee was vested in Anne, subject to be divested on her dying under age 
and unmarried, the profits which accrued from the death of the testator 
until her death belong to her administrator. 


Har, J. The testator has in the first clauses of his will given his 
estate to his wife, his daughter Anne, and to his posthumous child, in 
case any such should be born. 

In the 11th clause he directs as to part of the property before given 
away that in case he should die without child, or that his wife should 
not be with child at the time of his decease, or in case of the death of 
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his daughter Anne before she arrives at full age, or without heirs law- 
fully begotten, then he gives to his brothers Levi and William such 
property. There is no doubt entertained but that this is a good limita- 
tion. Then, as to another part of his estate, also before given away, 
namely, money on hand, debts due to him, money arising from sales 
of his personal property given to my child or children. If no such 
child or children, then to be divided between my brothers William and 
Levi. In the former limitation he uses very different words from those 
used in the latter; he could not designate the child that his wife might 
be enceinte of at his death by any particular name; he designates Anne 
by the term child, and her and the child that might be born by the term 
children. If he had had no such child as Anne, and had given 
(622) over the property upon the contingency of his not having a post- 
humous child, it would be a natural expression to say if no such 
child then, ete. In such ease the time was fixed when the event might 
be looked for on which the contingency depended. No doubt if there 
had been no such child in expectancy, having a daughter Anne, he 
might and probably would have used other words than those he has 
used, namely, if no such child, because the child he was speaking of 
was then in existence. But I think he placed the contingency of the 
property going over upon the birth of a posthumous child, which must 
happen, if at all, shortly after his death, and the existence or non- 
existence of Anne at the time of his death; and as she survived her 
father, I think the property vested in her. I cannot bring myself to 
a construction that would refer the words if no such child or children 
to the preceding devise, where words of limitation of a very different 
import are used in a devise of other property. The legacies afterwards 
given to be paid in two years harmonize with this construction, but 
would not suit one by which the limitation in this case would be held 
good. I! therefore concur in the opinion given. 
I coneur also in the opinion given as to the other points made in 


this ease. 


THenperson, J., concurs. 
Per Curtam. Decree accordingly. 


Cited: Albritton v. Sutton, 31 N. C., 390; Bennehan v. Norwood, 
40 N. C., 108; Cheek v. Walker, 138 N. C., 448; Ham v. Ham, 168 


N. C., 491. 
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(623) 
JONES anp Orners v. ZOLLICOFFER.—From Halifax. 


1. A testator by his will gave to his wife the use of certain slaves for her 
life, and after her death the slaves were directed to be divided among 
testator’s children; the wife and one of the testator’s children were 
made executors; the wife took the property as legatee, and, for her 
own benefit, sold one of the slaves, and three of the children joined in 
the conveyance with her; the rest of the legatees filed a bill in 1794 
against the purchaser under the widow, and the court dismissed the 
bill. In 1811, on a bill of review filed, the then Supreme Court reversed 
the decree dismissing the bill, and on a claim now set up by the pur- 
chaser to be substituted to the rights of his vendors to such share as 
they would be entitled to in the other parts of testator’s estate, it was 
Held, that where one claimant has two funds, and another but one of 
them to which he can resort, then if a selection be made by him, having 
access to both, of that fund to which alone the other has access, and 
such selection be dictated by mere caprice, equity will restrain it, and 
confine the claimant to the fund not onerated by the claims of the 
other; but if convenience, and not caprice, dictate the selection, the 
most that equity does is to substitute; and in the case stated, if the 
property were of such nature that value alone is to be regarded, so that 
the Court might see that fraud or caprice induced complainants to 
pursue the property in defendant’s possession, the Court might inter- 
fere; but with slaves, towards whom an attachment may exist regard- 
less of their real value, the case is different, and the Court will not in- 
terfere, because a person who had right in common with another to a 
parcel of slaves might be actuated by other motives than mere caprice 
or fraud, who refused to validate a sale made in severalty by his co- 
partner of some favorite slaves. 


2. Held further, that in this case the double fund was lost without any de- 
fault of the complainants, and by a decree of a court of supreme juris- 
diction, and, therefore, the Court would not presume that the complain- 
ants fraudulently abandoned that fund with an intent capriciously to 
pursue, by a bill of review, the slaves in the defendant’s possession. 


3. Held further, that the accumulated rights of defendant’s vendors, on the 
death of some of the children of the father, the testator, inured to the 
benefit of the defendant, whether such children died before or since the 
sale to him. 


In 1794 the complainants as legatees and next of kin to (624) 
William Jones, who died in 1758, filed a bill against Zollicoffer 
and others, and set forth that by the will of W. Jones the use of certain 
slaves named therein was given to his wife, Sarah Jones, for life, and 
testator by his will directed that after his wife’s death the slaves should 
be divided by his executors among his children, and made his wife and 
his son William (one of the complainants) executors; that the wife 
died in 1793, and that Zollicoffer had possession of some of the slaves 
under a purchase for a small price and with notice of the children’s 


345 








IN THE SUPREME COURT. {9 
JONES U. ZOLLICOFFER. 


claim; that the wife had elected to hold as legatee, and that all the 
debts had been paid before the sale to Zollicoffer. The bill prayed 
that the slaves might be surrendered, and defendant decreed to account 
for their profits, 

Zollicoffer by his answer admitted the purchase of a negro named 
Seck from the widow, and from Brittain and Elizabeth Jones, two of 
the children, and from Perry, who married another of the children, 
who assured him that they could or would make good title to her. 

A jury found on an issue submitted to them that Zollicoffer had 
purchased Beck for a valuable consideration without notice, and that 
the sale was justifiable. The bill as to Zollicoffer was then dismissed. 

A bill of review was afterwards filed, and in October, 1811, the then 
Supreme Court reversed the decree, dismissing the bill as to Zollicoffer. 
N. C. Term, 212. At the last term of this Court, the cause being 
here pending, the Court ordered certain issues to be submitted to a jury, 
and they found that at the time of the sale to Zollicoffer Sarah Jones, 
the widow, held the property as legatee and not as executrix, and that 
she sold the negro Beck for her own benefit. Whereupon the Court 
referred it to the clerk and master to take an account of the number 
of the negroes mentioned in the bill, and their increase, their value, 

hire, expense of rearing, and other expenditures relative to the 
(625) said slaves, together with the proportionate shares of the respec- 
tive claimants. 

And at this term the clerk and master reported that George Zolli- 
coffer obtained possession of Beek in 1774 by a conveyance from 
Sarah Jones, Brittain Jones, William Perry, and Elizabeth Jones, 
and that at his death in 1815 he had her and her increase in his pos- 
session. That the descendants of Beck were thirty-five in number, of 
whom, at the time of taking the account, William E. Webb, adnfinis- 
trator of George Zollicoffer, had in possession eighteen, two had been 
sold, and the residue, fifteen, were ‘4: the possession of James Zollicoffer, 
who claimed them under a gift from his father, George, made some 
time after 28 June, 1807. The value of the negroes and the profits of 
their hire were reported pursuant to order. 

The clerk further reported the respective shares of the complainants 
to be as follows: The complainants in the original bill were William 
Jones, James Winters (a purchaser from Simon Jones, one of the chil- 
dren of W. Jones the elder), James Carstaphen (a purchaser from 
Jones Nichols, issue of Winnie, another of the children of W. Jones 
the elder), and Richard Richards, who intermarried with Elizabeth 
Jones. 
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The defendants were Brittain Jones, Jeremiah Stephens, adminis- 
trator of Simon Jones, George Zollicoffer, William Perry, and Sylvia, 
his wife. The complainants in the bill of review were William Jones, 
John Purnell, administrator of James Winters, and James Carstaphen. 
Since the cause was transmitted to this Court, John Purnell, admin- 
istrator of William Jones, Henry Jones, Brittain Jones, and Amey 
Westcoat (all of whom were children of W. Jones the elder), was made 
a complainant. 

George Zollicoffer’s administrator, William E. Webb, is the defendant. 

William Jones died in 1758, leaving the following children : 

1. William, who is dead and left issue, William. Sarah, who (626) 
intermarried with Jones Nichols, both dead, leaving no issue. 
Winnie, who intermarried with Samuel Nichols, both dead, leaving an 
only child, Jones Nichols, who sold to James Carstaphen. 

2. Brittain, who is dead; before his death he conveyed his part of 
Beck, under his father’s will, to George Zollicoffer. 

3. Simon, who is dead; he conveyed his interest in his father’s estate 
to James Winters. 

4. Henry, who is dead without issue. John Purnell is his adminis- 
trator. 

5. Amey, who intermarried with William Westcoat, both dead with- 
out leaving issue. John Purnell is her administrator. 

6. Si/via, who intermarried with William Perry, both she and her 
husband alive. They conveyed Beck to G, Zollicoffer. 

7. Elizabeth, who intermarried with Richard Richards. She died, 
her husband is living; no administration is granted on her estate. 


From this statement the clerk and master reported each child of 
W. Jones the elder, or the lawful representative of such child, entitled 
to one-seventh; and that G. Zollicoffer, by the conveyance to him, was 
entitled to two-sevenths. What effect the transfer made by Brittain 
Jones, Elizabeth Jones, and William Perry and wife to ZoJlicoffer had 
upon the interest to which they might be entitled in the increase of 
Beck as next of kin to their deceased brothers and sisters, and whether 
by the conveyance they were estopped from so claiming was submitted 
by the clerk and master to the court, with a report in the alternative 
stating their shares if so permitted to claim, and if not. 

To this report Ruffin filed exceptions, among others the following, viz. : 

That the clerk had not taken or reported any account of any ofthe 
slaves mentioned in the bill except Beck and her increase, although 
directed to take an account of all mentioned in the bill. 
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That the clerk had reported George Zollicoffer to be entitled to only 
two-sevenths of the negro Beck and increase, whereas he is en- 
(627) titled to three-sevenths thereof, and also to such further share 
as will be equal to the value of the shares which Brittain Jones, 
William Perry, and Elizabeth Jones had in the other parts of the tes- 
tator’s estate by substitution to their rights thereto so as to make good, 
as far as the said other parts will extend, the sale by them of the slave 
Beck to said George. 
And on this day the cause came on to be heard on the exceptions. 


Ruffin in support of the exceptions. 
Gaston contra, 


(642) Henperson, J. A court of equity will restrain a person in 

the capricious exercise of his rights, for benevolence becomes a 
duty enforced by courts of justice, when its exercise is in no wise preju- 
dicial to the party, and a want of it is injurious to another. Thus, 
when a person may get satisfaction out of either of two funds, and 
another can get satisfaction only out of one of them, and they are both 
equally convenient and accessible to him who may get satisfaction out 
of either, and nothing but mere caprice governs him in making the 
selection, there equity will restrain him to the fund not onerated by the 
claims of the other; but if convenience and not caprice is his motive, 
the most that equity does is to substitute the disappointed claimant to 
his rights. The first is rarely done, for it is matter of extreme delicacy 
to restrain a person in the exercise of a legitimate right, in favor of 
one who has no claim upon him by contract, and whose only connection 
with him arises from being interested in the same common fund; yet 
where there is a fraud, moral or legal, or mere caprice, he will be 
restrained. The latter, to wit, substitution, is very frequently done, 
and is the foundation of marshaling assets in favor of legatees and 
simple contract creditors, and applies in cases where there is neither 
fraud nor caprice; it is sufficient that his fund has been exhausted by 
one who had a double means of satisfaction. The defendants call upon 

us, in this case, to restrain the complainants from interfering 
(643) with Beck and her issue, and pray that they may be turned over 

to the other slaves and their issue, which belonged to William 
Jones, the elder, so far as the rights of his vendors extended in said 
residue, they having sold one of the common stock or fund to him in 
severalty. And were it money or a flock of sheep or anything of the 
like kind, where value alone is to be regarded, and one fund is as 
accessible to the complainants as the other, so that the court could per- 
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ceive that mere caprice or fraud induced the complainants to pursue 
the part in defendants’ possession, the court might exercise the very 
delicate power before mentioned; but towards property of this kind 
it is far different. It is well known, as to slaves, we have our par- 
tialities and antipathies, regardless of their real value, and which may 
arise from feelings very different from those that debase the human 
heart; and a person who had right in common with another to a parcel 
of slaves might be actuated by other motives than mere caprice or fraud 
who refused to validate a sale made in severalty by his copartner of 
some favorite slaves. He might well say to the purchaser, Look your- 
self to the title of your vendor to the remaining slaves for compensation ; 
it is sufficient that you should stand in his place and be substituted to 
his rights. 

But there is another and perhaps stronger objection to the request 
of the defendant. This cause came on to be heard more than twenty 
years ago, and as to this question, presented the same aspect then that 
it does at present. With a full view of the case, the court, after dis- 
missing the bill as to Zollicoffer, directed the remaining slaves to be 
divided among the representatives of William Jones, including Zolli- 
coffer’s vendors, that is, as if the negro Beck had never been. This 
double fund was therefore lost without any default of the complainants, 
and by a decree of a Court at that time of Supreme jurisdiction, and 
it cannot be presumed that the complainants fraudulently and 
voluntarily abandoned that fund as a means of satisfaction, with (544) 
an intent capriciously to pursue by a bill of review the negroes 
in Zollicoffer’s possession; and therefore this double fund, which they 
onee might have had for their satisfaction, has been lost, and that not 
by their default or consent, which cuts up the very grounds of the 
defendants’ application. The exception must be overruled. 

As to the advice asked by the master upon the accumulated rights of 
Zollicoffer’s vendors on the death of some of the children of William 
. Jones without issue, I conceive that such accumulation inures to the 
benefit of Zollicoffer, whether such children died before or since the 
sale to him, for certainly they can claim nothing in Beck or her issue, 
either by their then title or one subsequently acquired, they having 
sold her to Zollicoffer in severalty. 

Per Curtam. Judgment accordingly.. 


Cited: Weeks v. Weeks, 40 N. C., 119. 


349 











IN THE SUPREME COURT. [9 


MARTIN Vv. BROWNING, 


MARTIN anv Wire v. BROWNING Ann WIFE. 


Where the facts charged in a bill are fully denied by the answer, there can 
be no decree against the answer, on the evidehce of a single witness 
only, without corroborating circumstances to supply the place of a second 
witness, 


Tuts cause came on to be tried upon bill, answer, and depositions 
before the court, without the intervention of a jury, being the first 
case decided under an act passed at the last session of the Assembly, 
authorizing courts of equity to adjudge upon controverted facts withdut 
a jury. 

The cause was argued upon the evidence by 


Ruffin for complainants. 
Murphey for defendants, 


(645) Tayror, C. J. The questions made by the bill and answer 

relate to the existence of a deed for a tract of land in Orange 
County, which it is alleged was made by Robbs to Benjamin Cantrell, 
his son-in-law, and which the widow of the latter (since intermarried 
with the defendant Browning) has since his death destroyed or now 
conceals. The complainants are the children of Benjamin Cantrell and 
the defendant Sephia, and of course entitled to the inheritance if the 
fee ever vested in their father; otherwise it descended to Sophia, the 
defendant, from her father Robbs, and she is still seized. 

The witness mainly relied on to prove that such a deed once existed 
is James Yancey, the substance of whose testimony is that on 6 Feb- 
ruary, 1516, he, together with John Henslee, met at the house of 
Benjamin Cantrell, deceased, for the purpose of taking an inventory 
of his estate; and in looking over the papers he saw a deed of gift 
from Robbs to Cantrell for eight or nine hundred aeres of land in 
Orange County, of which part was reserved to Robb’s widow during 
her life; and the boundaries of this part, as described in the deed, the 
Witness states. In various conversations he had with the defendant 
Sophia after that time she always said she would divide the Orange 
land equally among the children, in which she persisted until after her 
marriage with the other defendant. This witness administered on Can- 
trell’s effects, and went to the house after the defendant’s marriage to 
possess himself of the papers; when for some time the defendant 
Sophia refused to let him have them, but at length allowed him to 
look over part of them. There was a small bag full of papers, which 
she took up, saying it was her father’s old papers, which she would 
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suffer no one to have. When the sale took place she said she still had 
these papers in a trunk, which was sold after they were taken out. 
The witness does not recollect the date of the deed, but his impression 
is that it bore date ini 1807 or 1809; he thinks there were two 
subscribing witnesses to it, but cannot remember who they were; (646) 
he did not sufficiently notice the handwriting of the body of the 

deed to recognize it, but the execution was in the handwriting of Robbs, 
of which he has no other knowledge than from seeing papers signed by 
him (as the defendant Sophia told him) among the papers of Cantrell, 
and the signature was in an indifferent, clumsy, old-fashioned hand. 
He read this deed over in the presence of John Henslee, now deceased, 
William Cantrell, and the defendant Sophia, audibly, to enable the 
first-named person to take down the number of acres, to the end of 
ascertaining each child’s share, which was computed at 200 acres, 
After examining the deeds they were returned to the defendant Sophia, 
who put them in a small bag, which was deposited in a trunk, which 
bag he thinks was the same which Sophia withheld when he went to 
get the papers of the estate, saying they were the papers of her father, 
which no one should have. He had a conversation with Sophia the 
day after the inventory was taken concerning her dower, when she 
expressed a preference for the lands in Orange and a residence there; 
but upon the witness recommending to her rather to be endowed of the 
lands in Caswell she replied she would think of it. Afterwards, when 
her daughter was married, Sophia told him she would follow his advice 
as to her dower, and that the land in Orange, and the rest in Caswell, 
should be divided amongst her children. She did not, either when the 
deed was read or at any time till her marriage, set up a claim to the 
land in Orange. On further reflection the witness thinks the deed was 
executed with the name of Alexander Robbs and a mark made, he 
thinks an “R.” 

William Cantrell was present at the time, and heard Yancey read a 
deed, who, upon the witness asking him what he was reading, said it 
was a deed from Alexander Robbs to Benjamin Cantrell; but 
the witness does not know from what he heard of the reading (647) 
where the land lay, whether Yancey read the deed through or 
not, nor does he recollect anything that was read. This was the first 
knowledge he had of the existence of such an instrument of writing. 

This evidence is opposed by the defendants: first, by Solomon Parks, 
who says thar a short time before Cantrell’s death he came to his house 
to borrow money, and remarked that he would have sold some land 
that lav in Orange County to Fonville, but that his wife was not will- 
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ing. The witness replied, Why is that an obstacle? for if it belongs to 
your wife it is your property. Cantrell said, that is not the case; it 
is her’s, conveying to the mind of the witness that it had descended 
from her father, Robbs. During the widowhood of Sophia she came 
to the witness’s house, who, being under the impression thus made, 
advised her to take her dower in Caswell, and to consult with a lawyer. 

Some time afterwards the deponent requested the witness Yancey to 
come to his house upon business, and in the course of conversation 
concerning the estate of Cantrell asked him if he had inventoried the 
lands in Orange as part of the estate, and upon his saying yes, the 
witness asked how that could be, as he understood the land belonged 
to the widow. Yancey replied that he had seen among Cantrell’s papers 
a deed for those lands from Robbs to Cantrell; and upon being further 
asked who was the subscribing witness, answered there was none to 
the deed. This conversation took place in the spring of t817, and 
Yancey’s deposition was taken in September following. Alexander 
Vincent says he was present when Yancey was looking over Cantrell’s 
papers, and sat within five feet of him, and thinks he heard some 
papers read by him audibly, but none conveying title from Robbs to 
Cantrell. 

Richard Jones had access to all Cantrell’s papers during his life- 

time, and not long before his death; that he brought a trunk to 
(648) witness’s house containing papers, who read them for him; they 

were deeds from different persons to A. Robbs, but not one from 
Robbs to Cantrell. Cantrell confided much in this witness, often spoke 
to him about his affairs, constantly spoke of the Orange lands as his 
wife’s, which he said he would sell and move away if she consented. 
Even when the widow of Robbs was petitioning for dower out of them, 
he mentioned them by no other description than as his wife’s. 

William Dickey and James Faweett were called upon to take an 
inventory of Robbs’ property, after his death, they examined a trunk 
containing his papers, chiefly deeds to him, but saw no conveyance from 
Robbs to Cantrell, whom they never heard claim the Orange land other- 
wise than in right of his wife. 

Hardy Hurdle was much in the confidence of Robbs, who was an 
illiterate man, and got the witness to arrange his papers, and sometimes 
to write for him. Robbs said he could not make a will to please his 
wife unless he left his property at her disposal; that the law would 
make a will for him, and he desired Cantrell to be his heir, at the same 
time taking a trunk and key and delivering it to him as his property; 
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this trunk contained valuable papers, and the witness thought Robbs 
meant by this act to give all the right he could to Cantrell. 

William Bronnich was intimately acquainted and connected with 
Cantrell and Robbs, whom he has often heard conversing about the 
land in Orange, but never understood from them that Cantrell had 
any other claim than in right of his wife, whom Robbs said it would 
devolve upon as his heir at law. After the death of Robbs, when the 
widow petitioned for dower in the Orange land, Cantrell opposed no 
claim against her. 

Thomas Shanks heard Cantrell trying to persuade his wife to sell 
part of the land to Fonville, who would not agree to it unless 
Fonville would take the whole, notwithstanding Cantrell’s urg- (649) 
ing his want of money. | 

Frederick Fonville offered to buy the land from Cantrell and his wife, 
telling Cantrell he had only a life estate, to which he answered he knew 
it was his wife’s. Cantrell was pressed for money, and would have 
sold the land could he have got his wife to join in the conveyance. 

E. Jones heard the defendant Browning say something about his 
wife’s snatching some papers from Mr. Yancey some night when they 
were looking over papers, and said there had been such papers seen, 
but they would never be seen again he reckoned ; and, , 

John West says that Browning was at his house one Sunday, and 
said the opposite party had been saying something about papers being 
snatched, but as for his part he knew nothing of it. 

This is the substance of the evidence on which the Court has to 
decide whether a deed was made to Benjamin Cantrell by his father- 
in-law, Alexander Robbs, and whether it has been suppressed or con- 
cealed by the defendants. The first observation. that occurs is that as 
the defendants distinctly and positively deny that such a deed ever 
existed, or that they have destroyed or concealed it, the Court must 
place as much confidence on the consciences of the defendants as on the 
testimony of a single witness; unless there be some circumstances in 
the case to invest the latter with a superior degree of credit. If there 
be any one circumstance to overbalance the credit of the denial, it is 
admitted that a court of equity will decree upon the testimony of one 
witness. A patient examination of the evidence will, I think, show 
that all the circumstances throw additional weight into the scale of the 
answer, and that none of them tend to confirm and strengthen the testi- 
money of Mr. Yancey. 

His recollection of the manner in which the deed was executed (650) 
is vague and unsatisfactory; he at first thought it was in a 
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clumsy, old-fashioned hand, and that he believed it to be Robbs’ from 
its resemblance to other signatures which his daughter told him were 
his. Upon further reflection he thought it was signed only with the 
letter “RP.” A particular description of the character of a handwriting 
seems to be consistent only with a distinct remembrance of it; and an 
impression that it was clumsy and old-fashioned does not seem likely 
to have been made on the mind by the inspection of a single letter made 
' by a man who could, perhaps, make no other. The deposition was 
made in September, 1817; the reading of the deed occurred in Febru- 
ary, 1816, an interval of time in which the remembrance of so impor- 
tant a circumstance as the execution of a deed on which depended the 
title of sixteen hundred acres of land would not in ordinary cases be 
effaced. But the boundaries of the part reserved to Robbs’ wife were 
accurately remembered. The date was not remembered, but the witness 
thought it bore date in 1807 or 1809, which is impossible if it were a 
genuine deed, for several witnesses have deposed that Robbs died in 
1805. When the deposition was taken the witness thought there were 
two subscribing witnesses to the deed; but in the spring of the same 
year, in a conversation with Parks, he said there were none. From 
this witness’ deposition the only inference I make is that the cireum- 
stance is too indistinetly remembered by him, and too inconclusively 
proved, to authorize any court, even if there were no answer on oath 
to take away the defendant’s inheritance. 

Nor does this evidence derive any support from Cantrell, the only 
other witness now alive who was present on the occasion. He did 
hear Yancey read a deed, but from the reading he knew not what deed 
it was, or what land it was made for; Yancey told him, upon being 
asked, the nature of the deed; and that must still depend upon Yancey’s 

testimony. 
(651) If such a deed had existed, it is scarcely credible that neither 

Robbs nor Cantrell should have mentioned it to some of those 
persons upon whom, both being illiterate men, they had such frequent 
occasion to rely for the transaction of the most common business; that 
it should not have been seen by any in the lifetime of Robbs, nor after 
his death when all his papers were given over to Cantrell, who exposed 
them to Richard Jones a short time before his death. And what mo- 
tive could exist for making such a conveyance? The defendant 
Sophia was the only child of Robbs, who made no secret of his resolu- 
tion to die intestate, on account of the difficulty of making such a will 
as would be satisfactory to his wife, uniformly declaring that Cantrell 
should be his heir, and on one occasion delivering to him all his valua- 
ble papers. 
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The conduct of Cantrell in the latter years of his life is utterly ir- 
reconcilable with the belief that such a conveyance was made. Re- 
peatedly suffering under pecuniary pressure, which he had an oppor- 
tunity of removing by the sale of the Orange land he constantly asserted, 
and acted upon the belief that it belonged to his wife, whom he urged, 
but in vain, to join in the sale of part. 

The widow of Robbs claimed dower in the very land, and filed a peti- 
tion for it, yet instead of asserting his title from her husband, or in any 
way obstructing her claim, though fully apprised of it, he passively 
acquiesced, and suffered the dower to be assigned. 

I do not think that any rational inference can be drawn from the 
claim or belief of the defendant Sophia one way or the other. All 
the parties seem to be sufficiently uninformed, and she, perhaps, was 
not the wisest among them. She might think, from her father’s declara- 
tions, that her husband inherited the land from him, and at the same 
time believe that he could not sell it without her joining in the sale, 
while she might also think, as she seems to have done until her 
second marriage, that she was entitled only to dower upon the (652) 
death of Cantrell. The speculations or delusions of a woman 
ignorant of her rights can afford no safe ground for the judgment of a 
court, 

I have laid no stress upon the testimony of Vincent, because I do 
not ascertain upon looking into the deposition that he was present on 
the occasion spoken of by Yancey, who says it was about the 6th, 
whereas Vincent speaks of a reading on the 9th. It is possible that 
they speak to different meetings, and therefore safer to omit it alto- 
gether.. Nor have I noticed the testimony of E. Jones and J. West, 
as I cannot connect it with any other part of the evidence except the 
taking up of the bag spoken of by Yancey. If they were Robbs’ papers 
Sophia had a right to them, and any inference that the deed was in it 
must depend upon the foundation that its existence was sufficiently 


proved. 
Upon the whole, my opinion is that the bill be 
Per Curiam. - Dismissed with costs. 
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ABATEMENT. 
1. In debt on a bond for a sum less than $100, since the act of 1820, 
advantage can be taken of the want of jurisdiction by plea in abate- 
ment only. Sheppard v. Briggs, 369. 


2. A guardian bond was made payable to three justices by name, “and 
the rest of the justices of the court of pleas and quarter sessions 
for the county of Orange.” In a suit on this bond, brought in the 
name of the three justices, who were named as obligees, it was 
Held, that the nonjoinder of the other obligees as plaintiffs would 
be fatal on demurrer on motion in arrest or in error, if the defect 
appeared on the face of the proceedings; but as here it did not, it 
could be taken advantage of only by plea in abatement, or as ground 
of nonsuit on the trial, upon the plea of non est factum. Clancy v. 


Dickey, 497. 
ACKNOWLEDGMENT. Vide Statute of Limitations, 1. 
ADMINISTRATORS. Vide Executors and Administrators. 


AFTER-BORN HEIRS. 

If a man purchase land and die without issue, it descends for the pres- 
ent upon his brothers and sisters then in being; but if any are sub- 
sequently born, they become equally entitled; and the same law must 
prevail relative to half-blood, where, under the laws of this State, 
they are entitled to inherit. Cutlar v. Cutlar, 324. 


AMENDMENT. Vide Practice, 4, 7. 


APPEAL. 

1. When a record comes up to this Court, and with it a statement made 
by the clerk that the appeal bond set up is taken in a penalty less 
than that directed by the presiding judge, and it appears from affi- 
davits that the penalty inserted in the bond was so inserted from a 
misunderstanding on the part ef the clerk, the Court will consider 
the bond sent up as an appeal bond if it appear that the penalty is 
sufficiently large. Cherry v. Slade, 400. 

2. On an appeal from a justice’s judgment, the security to the appeal 
is not bound, though he sign as surety, unless the magistrate grant- 
ing the appeal sign his name as a witness to the signature of the 
surety. Picot v. Hardison, 532. 


Vide Practice, 1, 3, 4; Witness, 2. 
APPEAL BOND. Vide Practice, 1. ‘ 


ASSETS. 
All the chattels of an intestate are assets, if the administrator by rea- 
sonable diligence might have possessed himself of them. Gray v. 


Swain, 15. 
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1. The sheriff is not liable in debt upon his official bond for omitting to 


take bail when he executes a capias in civil cases, but he must be 
proceeded against as bail by sci. fa. Governor v. Jones, 359. 


2. After conviction for an offense not capital, and appeal to this Court, 


the prisoner is not entitled to be bailed as a matter of right; it is 
a question addressed to the sound discretion of the judge before 
whom the appeal is taken. S. v. Ward, 443. 


BAIL BOND. 
When an act of the Legislature prescribes the substance of a bond, that 


bond, so drawn as to include every obligation imposed by the Legis: 
lature and to afford every defense given by the law, will be valid, 
notwithstanding it may be slightly variant from the literal form 
prescribed; and it is not necessary to insert in the condition of a 
bail bond every alternative contained in section 8 of the act of 
1777, ch. 8, on which bail are dischargeable; because the right to 
be discharged is not given the bail by the words of the obligation, 
but is given them by a public law, which the courts are bound to 
notice. Rhodes v. Vaughan, 167. 


BAILMENT. 
1. Where a bailee undertakes to perform a gratuitous act, from which 


the bailor alone receives benefit, then the bailee is liable only for 
gross neglect. Otherwise where the profession of the bailee implies 
skill, for there want of skill is imputable as gross neglect. Stanton 
v. Bell, 145. 


2. A mere mandatary, who receives no reward, is only liable for fraud 


or gross neglect. Ibid., 145. 


BEQUEST. 
1. A. bequeaths negro H. to his wife for life, and directs the negro and 


her increase to be equally divided between his son J. and his 
daughter M. at the decease of his wife; by a subsequent clause he 
lends all the rest of his estate to his wife during her widowhood, 
and at her marriage to be divided between her and the son and 
daughter, one-third to each; and then follows this clause: “But if 
my son and daughter should die before of age, then I give their 
estate to my wife to dispose of as she shall think proper.” The 
son died under age; the widow died: Held, that the words “their 
estate” include the property bequeathed to J. and M. in the first 
clause, and, therefore, that the administrator of the son is not en- 
titled to any part of the estate; for, if the last limitation be a cross- 
remainder, then, upon the death of the son under age, his interest 
vested in the daughter; and if it be not a cross-remainder, then 
the interest went immediately to the wife of the testator. Davis v. 
Shanks, 117. 


2. “It is my will and desire that my negroes shall be kept together until 


my children arrive to full age or marry, and then to be divided be- 
tween my beloved wife and children, share and share alike, equally; 
and it is my will and desire that whenever any one of my children ar- 
rive at full age or marries, that his or her share of my estate be 
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BEQUEST—Continued. 


delivered to him or her immediately”: Held, that under these 
words each child had a vested present interest in his or her share 
of the negroes. Clancy v. Dickey, 497. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. A demand of the maker of a note, and notice of nonpayment given 
to the indorser within reasonable time is necessary to charge the 
indorser. What is reasonable time must depend on circumstances; 
four months, when the parties all resided in the same village, is 
unreasonable. Yancy v. Littlejohn, 525. 


2. The notice required by law to be given to an indorser is good if it 
be sufficient to put the indorser on inquiry. No particular form {is 
required; it may be in words or in writing; it may be read from a 
memorandum or letter, either written or printed, signed or un- 
signed, bearing the name of any one or no one, for the person giving 
the notice adopts it as his own; and any person through whose 
hands a bill or note has passed may give notice to the drawer or 
his prior indorser of the dishonor of the bill, although the bill or 
note may not have been by him at that time taken up; and such 
notice may be given without his having then in his hands the pro- 
test; it is sufficient (if a protest be necessary in a case) that there 
is one in fact. Bank v. Seawell, 560. 


3. An indorsement is but prima facie evidence of the purchase of a note, 
and the contrary may be shown. Daniel v. McRae, 590. 


BILL OF REVIEW. 


Placing the amount of a decree in equity in the hands of the master, 
in bank notes, is such a substantial compliance with the order of the 
court as will save the party from an imputed neglect or contempt, 
and authorize the filing of a bill of review. Taylor v. Person, 298. 


BOND. 


1. Executions having issued against A., were levied on a horse in the 
possession of H., and H., with the defendants, gave bond to the 
sheriff for the production of the horse to the sheriff at a certain 
time. In this bond the plaintiffs in the executions were the ob- 
ligees, and on the failure of H. to deliver the horse to the sheriff, 
notwithstanding the sheriff did not attend to receive him, the plain- 
tiffs brought suit, and it was Held, that as the obligors had under- 
taken to do an act to a stranger over whom the obligees had no 
control, the obligors were not excused by the refusal or neglect of 
the stranger. Mitchell v. Patillo, 40. 


2. To express, in the condition of a bond, what the law would have im- 
plied from the other words inserted cannot affect the validity of the 
bond. Judges v. Deans, 93. 


BOOK DEBT LAW. 


An action was brought in 1821 on the book debt law. From the books 
it appeared that the articles were delivered in 1815: Held, that an 
acknowledgment of the account within three years before suit 
brought, though such account should be of more than five years 
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BOOK DEBT LAW—Continued. 


standing, shall revive the original promise, because such acknowl- 
edgment furnishes evidence that the presumption on which the 
statute is founded does not exist in the particular case. Kizer 
v, Bowles, 539. 


BOUNDARY. 
1. A mistake in the course or distance of a deed should not be per- 


mitted to disappoint the intent of the parties, if that intent appears, 
and if the means of correcting the mistake are furnished, either 
by a more certain description in the same deed or by reference to 
another deed containing a more certain description. Campbell v 
McArthur, 33. 


2. The utmost extent of the decisions in cases of boundary has been to 


permit marked lines or corners to be proven or shown when such 
marked lines and corners were not called for in the deed. This 
rule violates principle, but it is now too late to vary it; but this 
Court will not go further into error and permit parol evidence to 
contradict or vary the description where there is no mark or vestige 
left; and, therefore, where a deed calls for a course from a point on 
a river different from the course of the river, and not calling for it, 
parol evidence shall not be received to vary the description and 
show that the line actually run at the time of the grant was the 
river. Slade v. Green, 218. 


3. It is the legitimate object of a particular description in a grant to 


designate with more certainty and precision what the parties sup- 
pose to be vague and ambiguous in the general one; and, therefore, 
wherever the particular description restrains the general one to 
natural ‘boundaries, upon those boundaries being shown the gen- 
eral description is confined to them. Tatum v. Sawyer, 226. 


4. A tract of land is granted in 1761. In 1784 another tract, adjacent, 


is granted, and calls for a course “along the old line to the begin- 
ning.” In 1794 a corner and line are marked as the corner and 
line of the tract of 1784, parallel to the old line and north of it. 
Held, that the line marked in 1794 was not conclusive; that it was 
the province of the jury to ascertain the true boundary, and that 
if they believed it to be the old line, the plaintiff would go to it, 
notwithstanding the corner and line marked in 1794 as his line. 
Fruit v. Brower, 337. 


BREAKING OUTER DOORS. 
An officer cannot break open an outer door or window to execute civil 


process. 8S. v. Armfield, 246. 


CERTIORARI. 
1. Where a party appellant depended upon the clerk of the county court, 


who acted as deputy clerk of the Superior Court, to bring up an 
appeal, and the clerk of the county court was in the habit of bring- 
ing up all appeals, and had formerly brought up one for the present 
appellant, but on this occasion omitted it through forgetfulness. 
it was Held, that the negligence of the appellant was such that he 
was not entitled to a certiorari. Davis v. Marshall, 59. 
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CERTIORARI—Continued. 

2. Where any unexpected .accident prevents an appellant from bringing 
up his appeal, this Court will grant a certiorari; but when the ap- 
pellant trusts to another to do what he ought to have done himself, 
and that trust proves to have been improperly placed, he must 
abide the consequences; a certiorari will not be granted. S. v. 
Williams, 100. : 


3. Certiorari will be granted on affidavit that appellant applied in due 
time to the clerk of the court below for the record of a case to 
bring it up to this Court, and was informed by the clerk that he 
had sent it up, when the record reaches this Court too late. Mera 
v. Scales, 364. 


4. A certiorari is granted by this Court, on facts uncontroverted, ap- 
parent on the record or papers before the Court; but a rule is 
proper when the application is made on facts not so apparent; but 
in all cases where the certiorari is returned the facts may be con- 
troverted. Cherry v. Slade, 400. 


CLERGY. 

Two bills of indictment were found against a prisoner at the same 
term, the one for burglary and larceny, the other for a robbery, and 
both indictments charged the same felonious taking of the same 
goods. The prisoner was tried on the first indictment, and found 
guilty of the larceny and not guilty of the burglary. Held, that he 
could not be put on his trial on the second indictment, because it 
would conflict with the principle “that no one shall be twice put in 
peril for the same crime,” and on the refusal of the Attorney-Gen- 
eral to pray judgment on the conviction for larceny, the prisoner 
was allowed his clergy and was discharged. S. v. Lewis, .98. 


CLERK AND MASTER. 


A sale of real estate by the clerk and master in equity, ordered by the 
court under the acts of Assembly authorizing a sale, where it is 
necessary for an equal and advantageous division, is an official act, 
and as such comes within the scope of the condition of the bond of 
the clerk and master. Judges v. Deans, 93. 


COLOR OF TITLE. 
1. An unregistered deed is color of title. Campbell v. McArthur, 33. 


2. An unconstitutional act of the Legislature is color of title. Church 
v. Academy, 233. 


CONCURRENT ACTS. 


A. sold to B. a negro boy, defective in his eyes, and it was afterwards 
agreed between the parties that if A., who was going to Charleston, 
should bring back with him a negro boy, he would let B. have him 
and take back the defective negro. A. did bring back from Charles- 
ton a negro boy, and sold him to a third person. In an action 
brought by B. against A. on this agreement, it was Held, that the 
delivery of the defective negro was to be an act concurrent with 
the delivery of the one brought from Charleston, and that neither 
party could sue upon the contract without averring and proving a 
tender or readiness to perform his part. Brittain v. Smith, 572. 
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CONDITION PRECEDENT. 
In an action upon an administration bond it is not necessary for the 
plaintiff to tender a refunding bond to the defendant to give him a 
right of action. Mayo v. Mayo, 329. , 


CONSIDERATION. Vide Warranty, 1. 


CONSTITUTION. 

The revenue law is not liable to the constitutional objection of depriv- 
ing the party of the right of trial by jury; nor does it violate the 
spirit of that clause of the Federal Constitution which prohibits the 
States from laying any imposts or duties on imports and exports. 
Cowles v. Brittain, 204. 


COSTS. Vide Decree, 2. 
COUNTERFEIT BANK NOTES. Vide Payment, 1. 


COVENANT. 

A covenant “to warrant and defend the right, title, and property to 
land against the lawful claim or claims of any person or persons 
whatsoever” is not a covenant of seizin. Held, therefore, that an 
action will not lie, for want of title in the covenantor to the land, 
when he conveyed it, until some claim has been made or the 
covenantor otherwise disturbed in his possession. Woodward v. 
Ramsay, 335. 


DAMAGES. 

In debt on a guardian bond, given in the penalty of £1,000, the damages 
- were laid at £100, and the jury assessed the damages to more than 
£100. It was Held, that, to the extent of the penalty of the bond, 
the obligee may recover damages for a breach of the condition, 
though the same judgment is entered on the verdict as before the 
statute 8 and 9, Wm. III, ch. 11 (which is in force here), viz., 
to recover the debt and nominal damages for the detention of it and 
costs. The execution still issues for the amount of the judgment, but 
is indorsed to levy only the amount of the damages assessed for 
breach of the condition, together with the costs; it is not, there- 
fore, of any moment what damages are laid in the declaration and 
writ, whether they are nominal or otherwise, provided the damages 
assessed by the jury do not exceed the amount of the penalty. 

Clancy v, Dickey, 497. 


DEBT ON STATUTE. 

In actions of debt, founded on specialty or contract, the verdict cannot 
be for a less sum than is demanded, unless it be found that part 
of the debt is satisfied; but in debt on a statute giving an uncertain 
sum by way of penalty, the verdict is good, although a less sum 
than is demanded is found to be due. Dozier v. Bray, 57. 


DECLARATION. 
It is necessary for a plaintiff to state in his declaration not only that 
he has sustained damage, but also how he has been injured. Gardner 
v. Sherrod, 173. 


DECLARATION OF RIGHTS. Vide Yadkin Navigation Company, 2. 
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DECREE. 


1. It is a sufficient cause to reverse a decree that the facts put in issue 
by the bill and answer were not decided by a jury before the decree 
was made. Taylor v. Person, 298. 


2. When an issue is submitted to a jury in equity, and their answer to 
it is insensible and contradictory, the court should not make a de- 
cree, but should order the issue to be submitted to another jury; and 
in such case, when it ccmes before this Court, neither party shall 
recover his costs in this Court. Kirby v. Newsance, 105. 


3. Where the facts charged in a bill are fully denied by the answer, 
there can be no decree against the answer on the evidence of a 
single witness only, without corroborating circumstances to supply 
the place of a single witness. Martin v. Browning, 644. 


DEED. 

A deed, altered after its execution, is good if the alteration be made 
with the knowledge and consent of the grantor; and the part al- 
tered need not be registered to make it color of title, for an un- 
registered deed is color of title. Campbell v. McArthur, 33. 


Vide Warranty, 1; Evidence, 15; Boundary, 1. 


DEPOSITIONS. 

In ordinary cases, fixing the time of notice to take depositions belongs 
to the judge, who orders commissions, but where it appeared from 
the record that an order was made granting commissions, but fix- 
ing no time of notice, it was Held, that if the parties disagreed on 
this point the judge who presided when the depositions were offered 
should determine on the sufficiency of the notice. Cherry v. Slade, 
400. 


DESCENT. 

If a man purchase land and die without issue, it descends for the pres- 
ent upon his brothers and sisters then in being; but if any are 
subsequently born, they become equally entitled; and the same 
law must prevail relative to half-blood, where, under the laws of 
this State, they are entitled to inherit. Cutlar v. Cutlar, 324. 


DEVISE. 

1. Devise as follows: “After the marriage of my wife, or either of 
my daughters, I want my estate equally divided between my 
wife A., my daughter G., and my daughter S., and in case either of 
my daughters should die without lawful heirs of her body, her 
proportion of my estate*is to go to my other daughter; and in 
case both should die without lawful heir, I wish it to be divided 
between my brother Benjamin’s four children.” The daughters 
died infants and intestate, and on a bill filed by B.’s four chil- 
dren, it was Held, that the expressions used did not limit the 
failure of issue of the daughters to the time of division. Where 
words would create an estate tail in real estate, they give the 
absolute property in personalty. Bailey v. Davis, 108. 

2. Devise as follows: “The remainder of my plantation and lands 


that hath not been given away I leave to be equally divided be- 
tween my three sons, A., B., and C., to them and their heirs forever, 
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DEVISE—Continued. 


except either of the above said three should die without lawful 
heirs of their bodies, then my pleasure is that it should return 
to the other two, to them and their heirs forever”: Held, that 
since the act of 1784, A., B., and C., take a fee simple. Beasly v. 
Whitehurst, 437. 


3. Devise of certain lands to testator’s wife for life, remainder to his 


son, and by a subsequent clause testator directs that in case his 
wife be living at his death, the sum of $750 shall be appropriated 
by his executors for repairing the buildings for the reception of 
his wife and family at the place devised as above, the same to be 
completed within twelve months after his death. The wife survived 
the husband three days, and it was Held, that the money should 
not be applied in repairs for the remainderman, but should be 
divided among the residuary legatees. Holiday v. Holiday, 469. 


4. Testator devised part of his estate to his wife and to his daughter 


Anne, and in case his wife should have another child, or be with 
child at his death, a portion of the same to such child, “and if 
he should have no child at the time of his decease, or his wife 
should not be with child, or in case he should at his death have a 
child or children, and such child or children die before arriving 
at the age of 21 years, or without heirs lawfully begotten, then” 
over: Held, that the disjunctive or shall be construed and, to effect 
the intent of the testator, and that the limitation is not too remote. 
Turner v. Whitted, 613. 


5. The testator further in the same clause of his will adds, in dis- 


posing of the property “given as aforesaid to his child or chil- 
dren”: “if no such child or children, to be equally divided between 
his brothers, W. and L.” Construed that this is a limitation upon 
the contingency of the birth of a posthumous child and the existence 
or nonexistence of his daughter Anne at the time of his death, and 
does not await all the limitations enumerated in the first part of 


the clause. Jbid. 


6. It is a general rule with respect to the profits of real estate that 


where the fee is vested in a devisee, subject to be divested upon 
a contingency, the profits which accrue from the death of the 
testator until the divesting of the estate belong to the adminis- 


trator of the devisee. Ibid. 


DISTRIBUTIVE SHARE. 
1. Judgment of condemnation will not be rendered in a case where 


a garnishee has in his hands, as an administrator, property in 
which the debtor will be interested as a distributee after the set- 
tlement of the administrator’s accounts. Elliott v. Newby, 21. 


2. Payments made to distributees on account of their portions, whether 


before the administration is settled or at the close of it, are not 
considered as expenditures, and no allowance of commissions can 
be made on them. Potter v. Stone, 30. 


3. A. married L., a widow, who was entitled to an undivided share of 


a deceased child’s estate; A. assigned his interest in this share to 
one of his creditors; afterwards another creditor levied an execu- 
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DISTRIBUTIVE SHARE—Continued. 
tion on the property mentioned in the assignment, and it was 
held that no execution could be levied on the share while it con- 
tinued undivided, but yet the assignment by A. might bind it. 
Dozier v. Muse, 482. 


DIVORCE. 

The act of Assembly of 1814 authorizes a dissolution of the marriage 
contract for two causes only; and a single act of adultery in a 
married man, whereby he becomes infected with a disease, which 
he communicates to his wife, is not a sufficient cause for divorce, 
because the injury received by the wife is not communicated under 
such circumstances as constitute any one of the causes provided 
for in the act. Long v. Long, 189. 


EMANCIPATION. 

1. A bequest of slaves to certain persons, “to be their lawful property, 
and for them to keep or dispose of jas they shall judge most for 
the glory of God and good of said slaves,” where it could fairly 
be collected from other parts of the will that the testator did not 
mean by the bequest any personal benefit to the legatees, was 
held to constitute them trustees for the purpose of emancipation, 
and as such purpose is illegal it was held that the legatees took 
the property in trust for those who were entitled under the 
statute of distribution. Huckaby v. Jones, 120. 


2. A direction in testator’s will that “his executors shall use all law- 
ful means to have his slaves set free, either by the General As- 
sembly or other competent authority,” Held to be void, and the 
slaves consequently result to the next of kin. Turner v. Whitted, 


613. 


EQUITY. 

1. An act which a party is bound to perform only by honor and 
moral duty, can be enforced only by considerations addressed to 
his feelings, would not be the subject of an action at law. A bill 
to enforce performance of such an act will, therefore, be dismissed 
for want of equity, for equity must here follow the law, which 
designs to give effect to contracts founded on the mutual exigen- 
cies of society, and not to undertakings which are merely gratuit- 
ous. Littlejohn v. Patillo, 302. 


2. A. settled upon lands under titles from the State and those claiming 
under it, honestly believing that the lands had been properly 
granted; and after a possession of some years by A., B. discovering 
that the lands were not situated in the county named in the entry 
and grant, but in-an adjacent one, made an entry, obtained a 
grant, and filed a bill against A., charging him with fraud in ob- 
taining and locating his grants, and praying that he might be com- 
pelled to convey to B. Held, that the bill must be dismissed be- 
cause on general principles a court of law is fully competent to 
decide upon the case, and it certainly has jurisdiction by the act 
of 1798, giving it in all cases where the patent has irregularly 
issued through the mistake of the public officers, or of the party 
claiming it. Davidson v. Nelson, 113. 
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ERROR. Vide Practice, 2. 


ESTOPPEL. 

A. being much indebted, to defraud his creditors exchanged a negro 
girl with B. for a negro boy, and took from B. a bill of sale for the 
boy which conveyed him to A.’s infant son. Afterwards C. pur- 
chased the boy from A. and sold him té B., by whom he was 
sold to the defendant. In an action for the slave, brought by the 
infant son against the defendant, the last purchaser, it was Held, 
that the defendant was not estopped by the deed from B. to the 
plaintiff; that an estoppel being the exclusion of the truth, is not 
favored; that where there is no- mutuality there can be no estop- 
pel, and that estoppel precludes a party from controverting facts, r 
not law; that in the case put the defendant controverts no fact in 
the plaintiff's bill of sale, but insists that the fraudulent inten- 
tion of the father, combined with the consideration moving from 
him, ,made the slave in question the property of the father as to 
purchasers and creditors; and this was mere inference of law. 
Moore v. Willis, 555. 





EVIDENCE. 
1. The return of a sheriff is only prima facie evidence against his sure- 
ties; it is not conclusive. Bank v. Twitty, 5. 


2. A. having been arrested for larceny at the instance of B., and, on 
examination, regularly discharged, brought an action for malicious 
prosecution against B. In this action, to rebut the defense relied 
on, viz., information of another affording probable cause, A. may 
be permitted to prove that B. was present when two witnesses 
swore before a magistrate to facts which proved the information 
given B. to be untrue, and A. need not produce the record of the 
proceedings or warrant before the magistrate to lay a foundaticn 
for the introduction of this testimony. Watt v. Greenlee, 186. 


3. Evidence may be received to show malice in B., that A. was the only 
witness bound by recognizance to appear in support of a prosecu- 
tion for felony then pending against the brother of B. Ibid., 186. 


4. The rule that the best evidence in the power or possession of a 
party shall be produced applies only to grades of evidence, e. @.. 
oral evidence shall not be received where there is written, a copy 
when the original is to be had; but where the evidence is all of 
the same grade, as the testimony of living witnesses, one is not 
to be excluded because another had a better opportunity of know- 
ing the facts deposed to, but the testimony should be left to a 
jury to be weighed by them. Governor v. Roberts, 26. 


5. Admissions made to the sheriff by an individual that he had no 
title to a slave on which the sheriff had levied an execution are 
not conclusive evidence of the want of title in the person making 
the admission. Ufford v. Lucas, 214. 

6. The maxim, Nemo audiendus est suam turpitudenem allegare, does 
not apply, at least to instruments not negotiable. Gwynn v. 
Stokes, 235. 

7. A will was executed in Tennessee, and from the certificate of 
probate on the exemplified copy produced here it appeared that but 
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EVIDENCE—Continued. 


10. 


11. 


12. 


13. 


14. 


one witness swore that he subscribed the will as witness in the 
presence of the testator; and the other witness to the will did not 
appear to have been sworn at all. Held, that such will should not 
be read in evidence. Blount v. Patton, 237. 


. Upon an indictment for uttering forged money knowing it to be 


forged, evidence may be received of former acts and transactions 
which tend to bring home the scienter to the defendant, notwith- 
standing such evidence may fix upon him other charges beside 
that on which he is tried. 8S. v. Twitty, 248. 


. When the lessors of the plaintiff introduced a writing signed by the 


defendant, acknowledging that the title was in the lessors, and show- 
ing, also, that the defendant had been in possession more than seven 
years, under color of title, it was Held, that the paper was made evi- 
dence for the defendant by its introduction by the lessors, and that 
as the acknowledgment was not made until after his possession had 
ripened into title, he was not affected by it. It would have been 
otherwise if made before. University v. Hogg, 370. 


In an action for slander in charging the plaintiff with having sworn 
falsely as to the residence of an individual, declarations made by 
that individual as to his residence, not in the presence of the 
defendant, are inadmissible as evidence against him; but on an 
abstract question as to the residence of an individual, that fact 
depends so much on intent that declarations made by the indi- 
vidual, accompanying and explanatory of his bodily presence, are 
admissible as part of the res gesta. Cherry v. Slade, 400. 


A. became the subscribing witness to an instrument executed by his 
father. On the trial the handwriting of A., who lived without the 
State, was proved. The defendant then offered the deposition of A., 
taken after the death of his father, to prove that the instrument 
never was delivered; it appeared that the father of A. had made 
a will, and it was Held, that the deposition was admissible in evi- 
dence until the plaintiff, by the production of the will, showed 
an interest in A., the witness. McKinna v. Hayer, 422. 


The printed statute book of another State is not evidence to show 
what the law of that State is; it can only be shown by a copy 
authenticated by the seal of the State which enacted it. S. v. 
Twitty, 441. 


When a witness is called who, in the commencement of his testi- 
mony, states himself to be an accomplice of the accused, it is regu- 
lar, before the witness is attacked, to call another witness to prove 
that the first had related the facts disclosed in his evidence im- 
mediately after they happened, and to state other confirmatory 
facts; such evidence is to be considered as substantially given in 
reply. 8. v. Twitty, 449. 


When a defendant admitted the justice of an account, an action on 
which would have been barred by the statute of limitations, but at 
the same time produced an account of equal amount against the 
plaintiff, which he, defendant, alleged was correct, it was Held, 
that all the defendant said must be taken together and left to the 
jury to believe such part as they might think proper. Jacobs v. 
Farral, 570. ° 
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EVIDENCE—Continued. 
15. Parol evidence shall not be received to contradict an averment in 
a deed of the payment of the purchase money. Graves v. Carter, 
576. 
16. A witness on a trial cannot be asked if he has not, in conversation, 
stated the facts otherwise than as he now deposes. S. v. Simpson, 


580. 
Vide Boundary, 2, 4; Grant, 1; Fraud, 1; Removal of Debtor, 3; Pos- 
session, 2. 
EXCEPTION TO JURY. Vide Jury, 2. 
EXECUTION. 


1. An execution binds property in the hands of the defendant, and all 
others claiming under him, from the teste. Stamps v. Irvine, 232. 


2. An execution, bearing the first teste, will be satisfied before one of 
a younger teste, first delivered, and levied upon property, but not 
sold before that of the first teste comes to the _ sheriff's hands. 
Green v. Johnson, 309. 

3. When an execution is issued, it creates a lien upon the slaves of 
the defendant from the teste, so that he himself cannot dispose of 
them. When an alias fi. fa. is issued, this lien has relation to the 
teste of the first fi. fa. Gilkey v. Dickerson, 341. 


4. If an execution be levied on slaves, but no return made, the benefit 
of this levy is lost, but the lien continues as much as if the levy 


had not been made. IJbid. 

5. An execution tested prior to the registration, but subsequent to the 
date of a mortgage, has priority over the mortgage. Duvidson v. 
Beard, 520. 

6. The execution from a justice binds lands from the time of the levy, 
and an order of sale subsequently made has relation back to that 
period. Ellar v. Ray, 568. 


EXECUTORS AND ADMINISTRATORS. 
1. The allowance made to administrators is to be proportioned to the 
care and attention bestowed in each particular case, so as, however, 
not to exceed 5 per cent on each side of the account. Potter v. 
Stone, 30. 


2. The office is not intended to be one of profit, and nothing more 
than a bare compensation can be allowed. Jbid. 


3. Payments made to distributees on account of their portions, whether 
before the administration is settled or at the close of it, are not 
considered as expenditures, and no allowance of commissions can 


be made on them. Ibid. 


4. Where executors contracted to sell their testator’s interest in cer- 
tain lands, “no encumbrances guaranteed,” and, after the sale 
tendered a sufficient deed of conveyance to the purchaser, which 
he refused, it was Held, that the executors were entitled to recover 
without showing that the title to the land was in their testator. 
Duer v. Harrill, 50. 
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EXECUTORS AND ADMINISTRATORS—Continued. 

5. In a case in which it appears that the want of a refunding bond 
was not at all the real obstacle to a settlement with an adminis- 
tor, the administrator, in a suit on the bond shall not be per- 
mitted to avail himself of the objection. Mayo v. Mayo, 330. 


6. The act of 1715, ch. 10, is intended for the protection of dead men’s 
estates, and not for the personal benefit of the executor; an execu- 
tor de son tort may therefore plead it as well as a rightful execu- 
tor. The true distinction is that what will protect the assets may 
be pleaded by any executor; but those rights which the law allows 
to the executor on account of his office can be claimed by a rightful 
executor only. McIntire v. Carson, 544. 


Vide Assets, 1; Legacy, 1; Guardian and Ward 1. 
FORGERY. Vide Indictment, 1, 2. 


FRAUD. 

A sheriff's deed for 300 acres of land was offered in evidence, It 
was proved that the sheriff intended to convey but 125 acres, that 
he was ignorant of the courses of the land, and that he would not 
have signed the deed if the courses had not been inserted in such 
a way as to deceive him with respect to the quantity. The court 
below held the deed to be conclusive; this Court grants a new 
trial, because the judge should have left it to the jury to say 
whether the deed was fairly or fraudulently obtained, for a court 
of law has cognizance of the question as well as a court of 
equity. McKerall v. Cheek, 343. 


GARNISHMENT. Vide Distributive Share, 1. 


GRANT. 

Where the subject-matter of a grant is within the power of a public 
officer who makes it, the grant shall not be invalidated when it 
comes incidentally before the court by anything dehors the grant. 
Aliter, where its validity is put in issue ex directo, as on a 8ci, 
fa. to repeal it. Tate v. Greenlee, 231. 


Vide Boundary, 3. 


GUARANTEE. 

1. A. being indebted to B., assigned to him certain judgments against 
C., on which execution was stayed by D. as the security of C., and 
A. guaranteed the payment of the judgments to B. Before the 
assignment of the judgments, and before the stay of execution had 
expired, C. removed from the State with his property, and had 
at the time of trial sufficient property to satisfy the judgments; the 
security, D., had become insolvent: Held, that B. was not bound 
to pursue C. when beyond the limits of the State before he could 
have recourse to A. Towns v. Farrar, 163. 


2. In general, a guarantee is not bound to the highest possible degree 
of diligence, but it is sufficient if he resort to such means as are 
within his power, in such time as a prudent and discreet man 
would, in like circumstances, to collect his own debts; and if, in 
using such diligence, he fails to obtain satisfaction of the prin- 
cipal, he is entitled to resort to the guarantor. Jbid. 
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GUARDIAN AND WARD. 
A father died, leaving his wife executrix to his will, by which he 


bequeathed certain slaves to his children, directing that the slaves 
should be kept together until his children came of age or married, 
and then to be divided between his wife and children, share and 
share alike; the executrix took the slaves into her possession; 
having them in possession, married the guardian to the children; 
the guardian removed from the State, taking the slaves with him, 
and in a suit brought for the benefit of one of the children, against 
the sureties to the guardian bond, it was Held, that the guardian 
did not hold the slaves after his marriage, as executor, in right of 
his wife, but as guardian. Clancy v. Dickey, 497. 


GUARDIAN BOND. Vide Practice, 7. 


HALF-BLOOD. 
1. The half-blood is entitled to inherit in purchased estate. Ross v. 


Toms, 9. 


. If a man purchase land and die without issue, it descends, for the 


present, upon his brothers and sisters then in being; but if any 
are subsequently born, they become equally entitled, and the same 
law must prevail relative to half-blood where, under the laws of 
this State, they are entitled to inherit. Cutlar v. Cutlar, 324, 


3. Where those who claim the inheritance are of an equal degree, and 


none of them can claim a preference by representing the acquiring 
line, all are equally entitled, although some of them may be of the 
half-blood. Pritchard v. Turner, 435. 


4. Where a devise was to A., B., and C., to them and their heirs forever, 


but in case either of the three should die without lawful heirs 
of his body, then that his share should return to the other two, to 
them and their heirs forever: Held, that since the act of 1784, 
A., B., and C. took a fee simple, and upon the death of A. leav- 
ing issue, and the subsequent decease of B. without issue, B.’s 
share is to be equally divided among his brothers and sisters of 
the half-blood and whole blood, or the representatives of such. 
Beasly v. Whitehurst, 438. 


HEIR. Vide Husband and Wife, 1. 


HIGHWAY. ; : 
Where water was thrown, by the erection of a mill, upon the highway, 


and the former proprietor of the mill had built bridges over the 
water, which, during his ownership, he repaired, and which were 
also repaired by the present proprietor, who did no other work on 
the roads, it was Held, that the present proprietor was answerable 
in damages to an individual who sustained injury by reason of 
defect in one of the bridges, and that the inquiry was properly 
left to the jury whether the mill or the road was the more ancient. 
Mutholland v. Brownrigg, 349. 


HUSBAND AND WIFE. 
The husband is neither heir nor next of kin to his wife; he answers 


not the description used, heir of the wife; for though in determin- 
ing the quantity of an estate the word heirs would be received as 
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HUSBAND AND WIFE—Continued. 


a word of expansion or limitation, and the same force allowed it as 
if the words executors and administrators had been used, yet in 
arriving at intent the Court will consider the common meaning of 
the word heir, though it be a technical word, and where it is not 
used technically (as when applied to personalty) it shall be 
taken to mean blood relations, on whom the law casts the inher- 
itance on the death of the ancestor, and is the same with nezt of 
kin. Tyson v. Tyson, 472. 


INDICTMENT. 


1. An indictment for forgery should not only set forth the tenor of the 
bill, or note forged, but should profess to do so. 8S. v. Twitty, 248. 


2. In an indictment under the act of 1819 to punish the making, pass- 
ing, etc., of counterfeit bank notes, if the note alleged to have been 
passed be of a bank not within the State, the indictment should 
aver that such a bank exists as that by which the counterfeit note 
purports to have been issued. Ibid. 


3. When an indictment is framed on a statute of thirty years stand- 
ing, which prohibits an offense after a specified time, it is not usual 
or necessary it should allege expressly that the offense was com- 
mitted after’ the making of the statute; aliter, if the statute be a 
recent one. S. v. Chandler, 439. 


4. In a bill of indictment indorsed a true bill, and to the subscription 
of A. B., the foreman, the letters F. G. J. added will be sufficient 
to indicate that he acted as foreman, when it appears from the rec- 
ord that A. B. was in fact the foreman of the grand jury when 
the bill was found. And if no letters had been added after his 
name, his subscription to the indorsement could only be referred 
to his official act as foreman, and would, therefore, be sufficient. 
Ibid. . 

5. In an indictment the words “false, forged and counterfeited prom- 
issory note, commonly called a bank note, purporting to be a good 
and genuine bank note of $100 on the Bank of the State of South 
Carolina” contain a sufficient averment of the exisence of such 
a bank as the Bank of the State of South Carolina. 8S. v. Ward, 
443. 


6. When an indictment charges a defendant with forging a bank note, 
“purporting to have been issued, etc., promising to pay,” it must 
be understood as descriptive of a bill purporting to promise as 
well as purporting to have been issued. S. v. Twitty, 449. 


7. An indictment containing in its caption a statement of the term 
in these: words, “Fall Term, 1822,” and in the body of the indict- 
ment charging the time in these words, “on the first day of August 
in the present year,” was held good. S. v. Haddock, 461. 


Vide Clergy, 1. 


INFANCY. 
There is a difference between such an acknowledgment as will take 
a case out of the statute of limitations and such as is necessary to 
defeat the plea of infancy. In the former case the slightest words 
are sufficient; in the latter nothing short of an express promise 
will suffice. Alexander v. Hutcheson, 535. 
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INJUNCTION. 

Where both the securities to an injunction bond were dead this Court 
granted a rule on their administrators to show cause why execu- 
tion should not issue as well against them as the principal in the 
injunction bond, and on the return of the rule, refused to the 
administrators a new trial of the issues and decreed against them 
de bonis intestati. Carrington v. Carrington, 494. 


JUDGMENT ON MOTION. Vide Sheriff, 3. 
JURISDICTION. Vide Equity, 2; Fraud, 1; Pleas and Pleading, 2. 


JURY. 
1. Freeholders of another State, owning no freehold in North Carolina, 
are not qualified to serve on a jury in this State. Sheepshanks v. 
Jones, 211. 


2. When any irregularity in forming a jury is silently acquiesced in 
at the time by the prisoner, and especially when he partially con- 
sents for the sake of a trial to such irregularity, he waives his 
right to except after conviction, and thereby take a double chance. 
S. v. Ward, 443. 


JUSTICES’ EXECUTION. Vide Execution, 6. 


LAND. 
Lands covered by navigable waters are not subject to entry under the. 
entry law of 1777. Tatum v. Sawyer, 226. 


LAPSE OF TIME. 

1. A bill was filed against executors calling on them to account after 
a lapse of thirty-five years. Motion to dismiss on the ground of 
length of time, refused, because, though it would be the height of 
injustice to suffer dormant claims to be brought forward after an 
unreasonable length of time, when those and those only who could 
explain them were no more, and no satisfactory reason could be 
assigned for the delay; still. as in the case before the court the 
wife of the complainant was the meritorious claimant, as she 
married in her minority, and immediately upon her husband’s 
death made herself a party to the suit, the bill ought not to be 
dismissed, but should go on to a hearing. Tate v. Greenlee, 486. 


2. Motion to dismiss a bill filed against an administrator for an account 
after a lapse of thirty-seven years disallowed, because complain- 
ants were infants at the time of the intestate’s death; some of 
them married during infancy and were yet femes covert, and 
the defendant, moreover, had induced them by his representations 
to believe he would settle without suit. Falls v. Torrance, 490. 

LEGACY. 

1. Where a bequest of a negro woman is made to A., and of her issue, 
if she shdiuld ever have any, to B., the assent of the executor to the 
legacy to A. is an assent to the legacy to B. also. Ingrams v. 
Terry, 122. 
2. In the case put, A. and B. constitute but one owner, and the executor 
is not bound to assent to the legacy unless he gets bond for the 
value of the whole interest. Jbid. 
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LIEN. Vide Execution, 3, 4. 


LIMITATIONS. 
1. An acknowledgment by one partner, made after the dissolution of 
the firm, will prevent the operation of the statute of limitations on 
a claim existing against the copartnership. McIntire v. Vliver, 209. 


2. It is a good replication to the plea of the statute of limitations that 
the plaintiff brought his action within one year after a nonsuit, 
and that it is the same cause of action. Skillington v. Allison, 347. 


MAGISTRATE’S WARRANT. 

When a judgment and execution are written on the same paper with 
the warrant issued by a magistrate, and the warrant is properly 
directed, such direction will also extend to the execution, and it is 
not necessary to repeat it in the execution. Forsythe v. Sykes, "4. 


MALICIOUS MISCHIEF. 
An indictment for malicious mischief in burning one hundred barrels 
of tar, which concluded at common law, was held good. S. v. Simp- 
son, 460. 


MARRIAGE SETTLEMENT. 

In a marriage settlement, very informally drawn, the Court will look 
for the true intent of the parties; and as in this case it appeared 
that personal property which belonged to the wife, and was in her 
possession, was by the agreement in contemplation of marriage 
vested in trustees to the use of the husband for life, and after his 
death to the use of the wife and her heirs, and to no other uses, 
the Court, notwithstanding the language used, viewed the settle- 
ment as in restraint of the marital rights. Tyson v. Tyson, 472. 


MASTER’S REPORT. 
1. Where the truth of exceptions to a master’s report does not appear 
on the proceedings, and are not supported by affidavit or otherwise, 
the Court cannot notice them. Thompson v. O’Daniel, 307. 
2. When a master reports a sum to be due, on the admission of one of 
the parties, the more regular mode is for the party to sign such 
admission in the master’s presence. Jeffreys v. Yarborough, 307. 


3. When a report is made upon accounts exhibited to the master, such 
accounts should accompany the report, that the court may see the 
correctness of the master’s inferences. Jbid. 


MILLS. Vide Highway, 1. 
MORTGAGE. Vide Registration, 5, 6; Execution, 5. 


NAVIGATION COMPANY. 

1. The act of incorporation of the Yadkin Navigation Company makes 
the subscription of a certain sum, and not the payment of it, 
essential to the incorporation of the subscribers. Navigation Co. v. 
Benton, 10. 

2. The charter of the company is not contrary to that clause of the 
declaration of rights which condemns perpetuities. Ibid. 
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NAVIGATION COMPANY—Continued. 


3. 


A law passed subsequently to the act of incorporation, without the 
assent of the subscribers, by which the place for the sale of shares 
forfeited is changed, cannot be deemed an invasion of the rights 
granted by the original charter. Jbid. 


NEW TRIAL. 


Zs 


~1 


A defendant in ejectment produced deeds to himself to show that 
he was tenant in common with the lessor of the plaintiff. Plain- 
tiff, to show that the defendant claimed the whole land, read a 
certified copy of a deed to the defendant by which another claim- 
ant of plaintiff's interest had conveyed it to the defendant. The 
introduction of this copy without a previous notice to produce the 
original, was made the ground of a motion for a new trial, and on 
the argument of the motion defendant refused to support the ground 
taken by an affidavit that he claimed nothing under the deed, a 
copy of which had been read. It was Held, that his refusal war- 
ranted a strong presumption that he did claim under the deed, and 
as no injustice appeared to have been done by the verdict, a new 
trial was refused. Wagstaff v. Smith, 45. 


. The intimation by a judge below to the jury of his opinion on mat- 


ters of fact is ground for a new trial, and the enumeration to the 
jury of a variety of circumstances detailed in evidence, with the 
declaration that such circumstances are badges of fraud, and ac- 
companied with the remark that “it is for the jury to inquire how it 
is possible tor the circumstances to have existed without fraud” 
is too plain an intimation of the judge’s opinion of the fraudulent 
nature of the circumstances. Reel v. Reel, 63. 


. Where a bill was filed praying for a new trial on the ground of a 


discovery made afier the former trial of evidence fixing a perjury 
on the only witness whose testimony was important in the trial, 
the court refused to dismiss the bill, but retained it until the hear- 
ing. Peagram v. King, 295. 


. In such a bill the newly discovered evidence should appear to be 


such as to destroy the opposite party’s proofs; it is not sufficient 
that it goes to repel his charge.- Ibid. 


. This Court will grant a new trial when the facts as stated are im- 


perfectly set forth. Gilky v. Dickerson, 341. 


. When a new trial is moved for on the ground that a verdict is con- 


trary to law, and the charge of the court below is not erroneous 
as to the law, this Court cannot grant a new trial, for it has not 
the power to ascertain that the verdict is contrary to law. Bank 
v. Pugh, 389. 


. On the trial of issues in equity the copy of a copy of a will was read 


in evidence. The court refused to grant a new trial of the issue 
because, since the first trial the original, properly authenticated, 
had been found, and corresponded with the paper read in evidence, 
and the court perceived beyond a doubt that, as respected the evi- 
dence obtained from the paper read, the jury was not mislead. 
Jones v. Zollicoffer, 492. 
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NEW TRIAL—Continued. 

8. A bill was filed to set aside a verdict in detinue, obtained in Chatham 
Superior Court by perjury, and to obtain a new trial on the ground 
that the means of proving the perjury were discovered too late to 
obtain redress at law. These facts being affirmed by a jury here, 
this Court decrees a new trial, and directs it to be had in the 
county where the first trial was had, prohibiting both parties from 
taking advantage of the time which had elapsed since the former 
trial. Peagram v. King. 606. 


Vide Fraud, 1. 
NEXT OF KIN. Vide Husband and Wife. 


NONSUIT. 
Nonsuit will be entered where, in covenant, the plaintiff in the Superior 


Court recovers less than £50, unless he file an affidavit under the 
act of 1777. Mera v. Scales, 364. 


Vide Limitations, 2; Abatement, 2. 
PARTNERS. Vide Limitations, 1. 
PATENT. Vide Equity, 2. 


PAYMENT. 


If a man receive in payment or exchange a counterfeit or forged bank 
note, he may treat it as a nullity and recover back the amount, al- 
though the party passing the same may be guilty of no fraud. Har- 
grave v. Dusenberry, 326. 


PERJURY. 

When a witness comes before a tribunal to be sworn it is to be pre- 
sumed that he has settled the point with himself in what manner 
he will be sworn, and he should make it known to the officer of the 
court; and should he be sworn with uplifted hand, though not con- 
scientiously scrupulous of swearing on the Gospels, and depose 
falsely, he subjects himself to the pains and panartes of perjury. 
S. v. Whisenhurst, 458. 


PLEAS AND PLEADING. 
1. By the affirmative plea of performance of covenants the defendant 
undertakes to prove whatever is necessary for his defense. Judges 
v, Deans, 93. 


2. In debt on bond for a sum less than $100, since the act of 1820, ad- 
vantage can be taken of the want of jurisdiction by plea in abate- 
ment only. Sheppard v. Briggs, 369. 


Vide Declaration, 1; Limitations, 2; Abatement, 2. 


POSSESSION. 
1. A possession of thirty-five years under an act of the Legislature 
gives good title in law, even though such an act be unconstitutional, 
Church v. Academy, 233. 
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POSSESSION—Continued, 

2. A. and B. are in possession of the same land adversely to each other; 
while in this situation a deed for the land is executed to A, by C., 
who has both possession and title. A. having thus acquired title 
to the land, the law adjudges his possession the rightful one; and an 
acknowledgment by C. under these circumstances, at the time of 
executing the deed to A., that B. had the possession, shall not be 
sufficient to destroy the title made by his deed to A. Gwynn v. 
Stokes, 235. 


3. Seven years possession under an allotment of dower made to a widow 
without previous notice given to the infant heir at law constitutes 
good title as against a stranger; although the allotment might have 
been reversed or set aside by the heir or those claiming under him. 
Rayner v. Capehart, 375. 


PRACTICE. 
1. If the appellee in the Superior Court suffers the cause to go to the 
jury, it is an implied waiver of any objection arising from the de- 
fectiveness of the appeal bond. Smith v. Niel, 14. 


2. Writs of error are necessary only when the court has power to act, 
but mistakes the law; but when a court has not by law an author- 
ity to act, its acts are void and may be set aside on motion. Whitley 


v. Black, 179. 


3. When on a petition for a reprobate of a paper-writing, purporting to 
be a will, the court below ordered a reprobate, and the defendants 
appealed, this Court refused to dismiss the appeal. Odom v. Thomp- 
son, 24. ° 

4. When a defendant appeals to this Court, and on the record as sent 
up no error appears in the proceedings below, and no statement of 
facts accompanies the record, the Court will award a new trial for 
the purpose of having a case made up, as otherwise the party can- 
not have the benefit of his appeal. Hamilton v. McCulloch, 29. 


5. When during the pendency of a suit leave is obtained to amend the 
writ and change the form of action, though such amendment be not 
made on the record, if the suit is tried in its amended form this 
Court will consider the amendment as having been actually made. 
Ufford v. Lucas, 214. 


6. An affidavit for the removal of a cause which does not set forth the 
reasons of affiant’s belief that justice cannot be done in the county 
from which it is removed is insufficient. S. v. Twitty, 248. 


7. The act of 1790, permitting amendments, will not warrant a total 
change of parties to a suit except in a case where the parties were 
merely nominal, and the person concerned in interest had also been 
a party from the beginning; and, accordingly, an infant for whose 
benefit a guardian bond had been taken, payable to the justices, 
was, in a case where his name had been permanently on the docket 
from the commencement of the suit as plaintiff in fact, permitted 
on payment of costs to amend the writ and declaration, which were 
in the names of such as survived, who were justices when the bond 
was taken, and to declare in his own name as administrator of the 
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PRACTICE—Continued. 
last living justice named in the bond as an obligee, although the 
infant had obtained letters of administration after the suit com- 
menced. Grandy v. Sawyer, 61. 


8. When a defendant from the beginning neglects his case on very in- 
sufficient grounds, whereby a defualt is rendered against him, and 
afterwards employs counsel to attend to the business, who does not 
practice in the court, he is not entitled to the indulgence of the 
court, and shall not claim any because of the absence of his counsel. 
Cogdell v. Barfield, 332. 


Vide Certiorari, 1, 2, 3; New Trial, 5, 8; Witness, 2; Nonsuit, 1; 
Prison Bounds, 1; Usury, 3; Injunction, 1. 


PRISON BOUNDS. 


A judgment having been obtained against the defendant in the county 
court, a ca. sa. issued, and the defendant gave bond to keep the 
prison bounds. Afterwards the defendant obtained writs of super- 
sedeas and certiorari, and on the return of the certiorari the cause 
was ordered to be placed on the trial docket. The defendant, after 
having obtained the writs, left the bounds, and on a motion for 
judgment against the securities to the bond, it was Held, that as 
it appeared that the cause was ordered to be put on the trial docket 
before the motion was made on the bond, this order drew aftér it 
all the consequences of an appeal from the county to the Superior 
Court, and totally annihilated the judgment and rendered the secur- 
ity a nullity. Gidney v. Hallsey, 550. 


PURCHASED ESTATES. Vide Half-blood, 1. 


RECORD. 

A. was summoned as garnishee, and stated that he had before been 
summoned at the instance of the plaintiffs, and that the sum in his 
hands was subject to the claim of the plaintiffs in the first attach- 
ment. On affidavit an issue was made up and submitted to a jury 
to ascertain whether the garnishee had in his hands any property 
of the debtor over and above the sum admitted in his garnishment. 
The jury passed upon the facts. Held, that it was not their prov- 
ince, but that of the court, to pass upon the record of the proceed- 
ings on the first attachment. Jenkins v. Langdon, 386. 


REGISTRATION. 
1. The act of 1784, concerning gifts and sales of slaves, requiring that 
the bill of sale should be recorded, was made for the benefit of cred- 
itors only. Rhodes v. Holmes, 193. 


2. When a bill of sale is not necessary, if one be given, the vendor there- 
in shall not set up want of registration against the vendee’s title. 
Ibid. 

3. An unregistered bill of sale for a slave, as between vendor and vendee, 
may be used as evidence of title, and the execution thereof may be 
proved on the trial, according to the rules of evidence in other 
cases of deeds. Ibid. 

4. A deed altered after its execution is good if the alteration be made 
with the knowledge and consent of the grantor; and the part altered 
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REGISTRATION—Continued. 


need not be registered to make it color of title, for an unregistered 
deed is color of title. Campbell v. McArthur, 33. 


5. A mortgage not registered in time is ineffectual against purchasers 
subsequent to the mortgage, whose conveyances are registered be- 
fore the mortgage. Cowan v. Green, 384. 


6. An ordinary deed for the conveyance of land passes no title until duly 
registered within a prescribed time, and when so registered it re- 
lates back to its date and passes title therefrom; but a mortgage 
deed not registered within time, when registered operates from the 
time of registration only, and has no relation back to its date. 
Davidson v. Beard, 520. 


REMAINDER IN PERSONALTY. 


A deed to M. G. for a negro in these words, “have given and granted 
at my death, and by these presents, at that time, do give and grant 
to the said M. G. my negro girl,” etc., was held to resemble the 
common case of a conveyance by deed of personal property for life, 
remainder to another after the determination of the life estate; 
and the remainderman took nothing. Graham v. Graham, 322. 


REMOVAL OF CAUSE. Vide Practice, 6. 


REMOVAL OF DEBTOR. 


1. The single act of assisting a debtor to remove, without stating more, 
is not sufficient to render a person liable for a debt due by the 
person removed, although that assistance may have been given with 
a fraudulent intent; because it is a case in which a plaintiff cannot 
qualify his injury, i. e., its nature and extent cannot be stated, for 
it is quite uncertain whether he has lost the whole or any part of 
his debt, and it is necessary for a plaintiff to state in his declara- 
tion not only that he has sustained damage, but also how he has 
been injured. Gardiner v. Sherrod, 173. 


2. In a suit brought on the act of 1796 {or the removal of a debtor, it 
appeared that public advertisement had not been made by the per- 
son removing, pursuant to the act of Assembly, but that distinct 
personal notice was given to the plaintiff of the intended removal. 
It was Held, that this personal notice accomplished the object of the 
law, and dispensed with the necessity of advertising pursuant to 
the statute. Roberts v. Erwin, 48. 


3. Although a removing debtor has not procured a certificate of adver- 
tisement from a magistrate, pursuant to the statute, yet the fact of 
the advertisement having been made may be proved on the trial. 
Ibid, 

4. The act of 1820, relative to the removal of debtors, must be con- 
sidered a total repeal of the act of 1796 on the same subject, and, 
therefore, a plaintiff who sued out his writ in February, 1821, and 
declared on the act of 1796 was nonsuited. Stephenson v. McIntosh, 


427. 
RESIDENCE. Vide Evidence, 10. 


REVENUE. Vide Sheriff, 5; Constitution, 1. 
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SALE OF CHATTELS BY SHERIFF. Vide Sheriff, 6. 


SALES BY PAROL. 


1. Sales of slaves by parol are valid as between the parties to such 
sales, and where neither purchasers nor creditors are affected. 
Rhodes v. Holmes, 193. 


2. The act of 1784, concerning gifts and sales of slaves, was made for 
the benefit of creditors only. Ibid. 


SHERIFF. 


1. Where money has been paid into the hands of a sheriff by an indi- 
vidual under a belief that the sheriff had an execution against him, 
when in fact he had none, and afterwards an execution comes to 
the sheriff's hands against that individual, which he returns satis- 
fied to the amount he before received of such individual, this return 
so made binds his sureties. Bank v. Twitty, 5. 


2. If a person when elected sheriff voluntarily gives bond with surety in 
a penalty greater than that required by law, and enters upon the 
duties of his office and commits a breach of the condition, he will 
be liable to the full amount of the penalty if sued on such bond. 
Ibid. 


3. But a judgment cannot, on motion, be rendered against the sureties 
to such bond, under the act of Assembly giving a summary remedy 
against sheriffs and other public officers. Ibid. 


4. A sheriff, having levied executions on the property of a debtor, may, 
by the consent of the debtor and the plaintiffs in the executions, 
act as the agent of the debtor and dispose of the property at private 
sale on credit; and a promise of payment made by the purchaser 
to the sheriff as agent for the debtor, will inure to the benefit of the 
latter, and he may have his action thereon; because the acts of the 
‘sheriff in such case are not official, but done in his individual char- 
acter. Jones v. Loftin, 199. 


5. The sheriff may proceed on Sunday by distress to enforce the penalty 
authorized by a revenue act of the Legislature for peddling without 
license. Cowles v. Brittain, 204, 


6. Chattels consisting of various specific articles, taken in execution, 
cannot be sold en masse; the sheriff should conform as nearly as 
possible to such rules as a prudent man would probably observe in 
selling his own property for the sake of procuring a fair price. 
McLeod v. Pearce, 110. 


7. A sheriff is not liable to a recovery for misfeasance in office by levy- 
ing on lands when the defendant in the execution had personal 
property sufficient to satisfy the debt, unless it be shown that he 
knew it to be the property of defendant, or unless it be pointed out 
to him as such, and an indemnity bond offered to sell it. McCoy v. 
Beard, 377. 


8. If a person elected sheriff voluntarily gives bond with surety in a 
penalty greater than that required by law, and enters upon the 


379 








INDEX. 





SHERIF F—Continued. 
duties of his office, and is guilty of a breach of the condition, he and 
his sureties will be liable upon such bond, though not by a summary 
remedy. Governor v. Matlock, 366. 


9. When a sheriff gives bond, payable to the Governor, and the bond 
is not exactly conformable to law, it is not necessary on suit on 
such bond to show that the Governor has sustained damages, for 
the bond is taken substantially to the people themselves, for their 
benefit. Jbid. 


10. The sureties on a sheriff's bond for the year 1821 are not liable for 
any taxes received by their principal under the lists furnished to 
him in 1820, but the sureties for 1820 are liable. Fitts v. Hawkins, 
394. 


Vide Evidence, 1; Bail, 1. 
SHERIFF’S BOND. Vide Sheriff, 2, 3, 8, 9. 


SLANDER. 

Words to support an action for slander should contain an express im- 
putation of some crime liable to punishment, some capital offense, 
or other infamous crime or misdemeanor. Words which convey 
only an imperfect sense or practice of moral virtue, duty, or obli- 
gation are not sufficient to support the action. The crime charged, 
too, must be such as is punishable by the common law; for if it 
be only a matter of spiritual cognizance, it is not actionable to 
charge it; therefore, these words are not actionable, “I have said 
he was the father of his sister’s child, and I say so again, and I still 
believe he was.” Eure v. Odom, 52. 


SLAVES. 

1. The killing of a slave is an offense indictable at common law. S&. v. 
Reed, 455. 

2. A battery committed on a slave, no justification or circumstances at- 
tending it being shown, is an indicable offense. But every battery 
on a slave is not indictable, because the person making it may have 
matter of excuse or justification which would be no defense for 
committing a battery on a free person. Each case of this sort must 
in a great degree depend on its own circumstances. S. v. Hale, 582. 


Vide Sales by Parol, 1, 2; Registration, 3; Remainder of Personalty, 1; 
Execution, 3, 4; Emancipation, 1, 2. 


SUBSTITUTION. 

1. When one claimant has two funds and another but one of them to 
which he can resort, then if a selection be made by him having 
access to both of that fund to which alone the other has access, 
and such selection be dictated by mere caprice, equity will restrain 
it, and confine the claimant to the fund not onerated by the claims 
of the other; but if convenience, and not caprice, dictate the selec- 
tion, the most that equity does is to substitute; and if in a case it 
appeared that the property was of such nature that value alone 
was to be regarded, so that the court might see that fraud or caprice 
induced a complainant to pursue the property in defendant’s pos- 


1) 
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SUBSTITUTION—Continued. 


session, the court might interfere; but with slaves, towards whom 
an attachment may exist, regardless of their real value, the case is 
different, and the court will not interfere because a person who had 
a right, in common with another, to a parcel of slaves might be 
actuated by other motives than mere caprice or fraud, who refused 
to validate a sale made in severalty by his copartner of some favér- 
ite slaves. Jones v. Zollicoffer, 623. 

2. In a case where the complainant, having two funds, loses one with- 
out any default of his, by the decree of a court of supreme jurisdic- 
tion, it will not be presumed that the complainant fraudulently aban- 
doned that fund with an intent capriciously to pursue the other. 
Ibid. 


SURETIES. 

Indorsers on accommodation paper, for the benefit of a third person, 
where there is no special agreement between such indorsers, and 
where neither is benefited, are considred in equity as cosureties; 
and, therefore, when A. and B. became at several times indorsers 
on a note made for the benefit of C., on which C, by discounting at 
a bank, received the money, it was Held, that B., against whom the 
bank recovered, who was the last indorser, was entitled to call upon 
A. for one-half only of the sum recovered by the bank. Daniel v. 
McRae, 590. 


SURETIES TO SHERIFF'S BOND. Vide Sheriff, 1, 8, 10. 


TAXES. 

Where lands are sold for taxes under the act of 1798, if no person bids 
off a smaller quantity than the whole, the bid shall be considered 
as made by the Governor, for the use of the State; but the title 
of the State is not completed before all the further requisites 
pointed out by the act are complied with. Register v. Bryan, 17. 


Vide Sheriff, 10. 
TESTE OF EXECUTION. Vide Execution, 1, 2, 3, 5. 
TITLE. Vide Taxes, 1; Covenant, 1. 


TRESPASS. 

An officer cannot break open an outer door or window to execute civil 
process; and if the door be partly closed by those within who are 
resisting the entrance of the officer, and be not entirely shut, the 
officer is guilty of a trespass should he oppose them with force, 
and thereby gain an entrance, S. v. Armfield, 246. 


TRUST. 

On a motion to dismiss a bill on the ground of length of time, the court 
will confine itself to the facts set forth in the bill, and if from 
them it can be collected that there was an actual or express trust 
subsisting between the parties, it adheres to the settled rule that 
as between trustee and cestui que trust in such case length of time 
has no effect. Aliter in the case of an implied or constructive 
trust, which must be pursued within a reasonable time. Jones v. 
Person, 269. 
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USURY. 

1. A. being embarrassed, and having a promissory note payable to him- 
self, indorsed and delivered the note to H., his clerk, with instruc- 
tions to raise money on it by a sale of it to the plaintiff, and at 
the time directed the clerk to conceal from the plaintiff that the 
note was his (A.’s) property. The clerk sold it to the plaintiff 
at a discount of 33% per cent, and represented it as his own prop- 
erty, and indorsed the paper to the plaintiff without recourse to 
himself in the event of the failure of others, who were liable on it. 
In a suit by the plaintiff against A., it was Held, that the trans- 
‘action was usurious. Rufin v. Armstrong, 411. 


2. The general ground on which equity proceeds in cases of usury is 
to compel a discovery, upon the complainants bringing into court 
the principal money advanced, with the legal interest, and then 
the court will relieve against the usurious excess. Taylor v. Smith, 
465. 


3. In a bill for discovery of an usurious contract it is not necessary to 
waive the penalty; and in such cases the rule of practice requires 
a tender of the sum due or bringing it into court. But where there 
is an independent ground insisted on in the bill as going to avoid 
the whole transaction (though not entitled to that effect), it af- 
fords a justification to the court in relaxing this strict rule of prac- 
tice. Ibid. 


VERDICT. Vide Debt on Statute, 1. 


WARRANTY. 


Where A. and B., having an interest in common with three others, exe- 
cuted a deed of bargain and sale for lands in their own names, pro- 
fessing in said deed to act as well for themselves as their cotenants, 
but acknowledging the payment of the purchase money, trans- 
ferring the title and warranting it “as attorneys aforesaid,’ it was 
Held, in an action of covenant on the warranty, that the title of 
the cotenants passed not, because the deed was not signed in their 
names; that the interest of those who executed the instrument did 
not pass, because the deed did not show any consideration paid 
them in their own right, but only as attorneys for others; and that 
the warranty could not be considered as a personal or independent 
covenant, but that, as no estate passed, the warranty was not bind- 
ing. Locke v. Alexander, 155. 


WILL. 


When a petition for reprobate sets forth that those interested in contest- 
ing the first probate were, at the time, under disabilities, and that 
the pretended testator had not capacity to execute a will, these 
allegations not being denied in the answer, a reprobate will be 
awarded. Odom v. Thompson, 24. 


Vide Evidence, 7. 


WITNESS. 
1. Where witnesses are called to prove declarations made by a witness 
inconsistent with what he deposes on the trial, it is perfectly regu- 
lar in reply to show other declarations, made by the same witness, 
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WITNESS—Continued. 


in affirmance of what he has now sworn, and that he is still con- 
sistent with himself. Johnston v. Patterson, 183. 


2. Where an appeal has been taken from the county to the Superior 
Court, the sureties to the appeal may be released to become wit- 
nesses in the case, and others substituted. McCulloch v. Tyson, 336. 


3. On an issue devisavit vel non the surety to the administration which 
has been granted pendente lite is admissible as a witness to sup- 
port the will. Martin v. Hough, 368. 
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